United States Court of Appeals 
for the Second Circuit 



APPELLANT'S 

BRIEF 



This copy is substituted for 
copy originally filed. It 
corrects typographical errors 
appearing in the original. 


. To be arnued by 
JUDITH A. GOP.LOU 




UNITED STATES COURT OF APPEALS FOR THE 
SECOND CIRCUIT 


EDWARD L. KIRKLAND and NATHANIEL HAYES, each 
individually and on behalf of all others similarly 
situated. 

Plaint::f-Appellees 

-against- 

THE NEW YORK STATE DEPARTMENT OF CORRECTIONAL SERVICES; 
RUSSEL OSWALD, individually and in his capacity as 
Commissioner of the New York State Department of Correct¬ 
ional Services; THE NEW YORK STATE CIVIL SEPVICE COM¬ 
MISSION; ER^A POS.ON, individually and in her capacity 
as President of the New York State Civil Service 
Commission and Civil Service Commissioner; *'irr i ''RL N 
SCELSI and CHARLES T. STOCK'TISTEP, each individually 
and in his capacity as Civil Service Commissioner, 

De fendants-Appellants, 


_ ,—. -and- 

\ v \ ALBERT M. RIBEIRO and HENRY L. COONS, 

MOV 12 1974 ) * ) 


J 








Intervenors-Appe Hants. 


ON APPEAL FROM THE UNITED STATES DISTPICT 
COURT FOR THE SOUTHERN DISTRICT OF NEW YOPK 


BRIEF FOR DEFENDANTS-APPELLANTS 


SAMUEL A. HIRSHOWITZ 

First Assistant Attorney General 

JUDITH A. GORDON 
STANLEY L. KANTOR 
Assistant Attorneys General 
of Counsel 


LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 
Attorney for Defendants- 
Appellants 

Two World Trade Center 
New York, New York 10047 
Tel. (212)488-7400 


This copy is substituted for copy originally 
filed. It corrects typographical errors 
appearing in the original. Please use 

this copy. 






TABLE OF CONTENTS 


PAGE 


'Preliminary Statement. 


I 


'Questions Presented. 


Statement of the Case.,. 


POINT I 


POINT II - 


POINT III - 


POINT IV - 


POINT V - 


THE DISTRICT COURT ERRED AS A 
MATTER OF LAW AND FACT IN FINDING 
THAT A PRIMA FA CIE CASE HAD BEEN 
ESTABLISHED AS TO ALL "MINORITY" 
CANDIDATES IN EXAMINATION NO. 34-944 
AND AS TO THE EXAMINATION IN ITS 
ENTIRETY. 

THE DISTRICT COURT ERRED IN FINDING 
THAT DEFENDANTS FAILED TO PROVE 
THAT EXAMINATION NO. 34-944 WAS 
JOB-RELATED. THE EXAMINATION WAS 
DEMONSTRATED TO BE CONTENT VALID 
ON THE BASIS OF THE TEST DEVELOP¬ 
MENT PROCEDURES EMPLOYED AND THE 
COMPETENCE OF INDIVIDUALS RESPONSIBLE 
IN ADDITION, THE EXAMINATION WAS 
SHOWN TO BE JOB-RELATED ON THE BASIS 
OF CONVINCING PROOF CONTAINED IN 
THE RECORD. 

THE COURT BELOW, ERRED IN DEFINING 
TIIE CLASS TO INCLUDE THOSE AGAINST 
WHOM EXAMINATION NO. 34-944 DID NOT 
HAVE A DISPARATE IMPACT. 

THE DISTRICT COURT ERRED AS A MATTER 
OF LAW AND ABUSED ITS DISCRETION 
IN GRANTING THE RELIEF PROVIDED 
FOR IN THE ORDER AND DECREE OF 
JULY 31, 1974. 

THE COURT ERRED IN AWARDING ATTORNEYS 
FEES UNDER THE FACTS AND CIRCUMSTANCES 
OF THIS CASE AGAINST THE STATE OF NFW 
YORK. 


Conclusion, 



























TARLE OF CASES 


Alien v. City of Mobile, 331 F. 

Supp. 1134 (S.D. Ala., 1971), aff'd 

466 F. 2d 122 (5th Cir., 1972). 

Boston Chapter, NAACP, Inc. v. 

Beecher, 371 F. Supp. 507 (D. Mass. 1974)... 

Bradley v. Milliken, U.S. 

42 U.S.L.W. 5249 (7/25774)_7777.. 


Bradley v. School Board, U.S. 

42 U.S.L.W. 4703 (5/15/7TTT7.7777.. 

•Bridgeport Guardians v. Bridgeport Civii 
, Service Comm'n., 482 F. 2d 1333 (2d Cir. 
| 1973), af L 'g. in part,, and xev'iner in 
I part 354 F. Supp. 708 (D. Conn., 1973).. 


! Bridgeport Guardians v. Bridgeport 
| Civil Service Coirun'n., 497 F. 2d 
j 1113 (2d Cir., 1974). 


Carter v. Gallagher, 452 F. 2d 327 (8th 
U972) l 97 *') ' cert * den. 406 U.S. 950 

Castro v. Beecher, 459 F. 2d 725 (1st 
j Cir., 1972). 


Chance v. Board of Examiners, 
1167 (2d Cir., 1972), aff'g. 
203 (S.D.N.Y., 1971). 


458 F. 2d 
330 F. Supp. 


1 Chisolm v. Georgia, 2 Dali. 419 (1-993) 


Page 


53 


106,107,108, 

109,115,130,155 


155, .l 62 


28,35,39,40,50, 

53,60,306,107, 

114,135,138,151, 

153,154,155,162 


151,153,154, 

155,161,165 


122 


28,50,54,106, 

107,122,130 


28,29,34,41,43, 

50,53,59,60,64, 

114,126,129, 

138,153,155 


141 























City of Rye v. Schuler, 355 F. Supp. 

1? (S.D.N.Y., 1972). 152 

Class v. Norton, F. 2d (Docket 

No. 74-1702, 1974 Slip Op. 85~70ct. 

10, 1974). 146 

Commonwealth of Pennsylvania v. O'Neill, 

473 F. 2d 1029 (3d Cir., 1973), aff'g ir 
pt., vac. in pt. and rera. in pt. 348 F. 

Supp. 1084 (E.D. Pa. 1972). 31,41,43 

Damico v. California, 359 U.S. 416 (1967)_ 163 

Davis v. Washington, 352 F. Supp. 187 

(D. D.C., 1972)... 5. . CO,62,64,65 

68,71,76 

Dolgow v. Anderson, 43 F.R.D. 472 
(E.D.N.Y., 1968). 106,109 

Edelman v. Jordan, . U»S.__ . . 42 

U.S.L.W., 4419 (3/25774)-7777. 140,141,14 4,14 

146,147 

Eisen v. Carlisle & Jacquelin, 479 
F. 2d 1005 (2d Cir., 1973). 108,109 

Eisen v. Eastman, 421 F. 2d 560 
(2d Cir., 1969). 1 63 

Employees v. Dept, of Public Health and 
Welfare, 411 U.S. 279 (1973). 144 

Ex Parte Young, 209 U.S. 123 (1908). 143,146,147 

Fleischman Distilling Corp. v. Maier 
Brewing Corp., 386 U.S. 714 (1967). 149 

Ford Ilotor Corp. v. Department of 
Treasury, 323 U.S. 459 (1945). 144,148 

Gates v. Collier, 489 F. 2d 298 (5th Cir., 

1973 ). 140,144 
























m 


Gibson v. Berryhill, 411 U.S. 564 (1973). 

Goldberg v. Kelly, 397 U.S. 254 (1970)_ 

Graham v. Richardson, 403 U.S. 305 (1971), 

Great Northern Life Insurance Co. v. Read 
I' 322 U.S. 47 (1945). 


Griggs v. Duke Power Co., 401 U.S. 424 (1971).. 


|j Hal1 v - Cole, 412 U.S. 1 (1973).. 

Harper v. Mayor and City Council, 
359 F. Supp. 1107 (D. Md., 1973) 

! Jordan v. Fusari, 496 F. 2d 646 
(2d Cir. 1974). 


Jordan v. Gilligan, 500 F. 2d 701 
(6th Cir. 1974). 


Jordan v. Weaver, 472 F. 2d 985 (7th Cir. 1973) 

K “? Ta * Coraraissi -' 


Kirkland v. New York State Dept, of Correctional 
Service..,, .,58 I. Supp. 1349 (S.D.N.Y. 1973). 


163 

143, 146 
143, 146 


28, 50, 112 
139 


150, 155 
100, 151 


145, 146, 151 
162 


143, 145 
141 


K ^eri?rv^ 7 ! W r Y °o h State Dopt - of Correctional 
Servicco, 374 F. Supp. 1361 (S.D.N.Y. 1974). 

LaRaza Unida v. VoJ.pe, 57 F.R.D. 94 
(W.D. Cal. 1972). 


“ F - supp - 221 


Lee v. Southern Home Sites, 444 F 2d 143 
(5th Cir., 1971). 


11, 

139 


13, 

14 9 


140, 

144, 

150 

151, 

152, 

155 

161, 

162, 

168 

152 



151, 

152, 

155 

156, 

161 



* 



















Lincoln County v. Luning, 133 U.S. 529 (1890)... 140 

Louisiana v. United States, 380 U.S. 145 (1965).. 128 

McCann v. Kern, 262 App. Div. 109 
(1st Dept. 1974), affd. 287 N.Y. 581 (1941)_ 10 

McDonnell-Douglas Corp. v. Green, 

411 U.S. 792 (1973). 114f 139 

McNeese v. Board of Education, 

373 U.S. 668 (1967). 163 

Mills v. Electric Auto-Lite, Inc., 

396 U.S. 375 (1971). 150, 152, 159 

Natural Resources Defense Council v. 

Environmental Protection Agency, 

484 F. 2d 1331 (1st Cir. 1973). 148 

Newman v. Piggie Park Enterprises, 

390 U.S. 400 (1968).‘. . ... 149, 150, 155, 

162, 165 

Northcross v. Board of Education, 

412 U.S. 427 (1973). 155 

Perry v. Sindermann, 408 U.S. 593 (1972). 122 

Rios v. Enterprises Assoc. Steamfitters, 

Local 638, 501 F. 2d 622 (2d Cir. 1974). 40, 107, 108, 

128, 129, 132, 
134 

Rothstein v. Wyman, 467 F. 2d 226 
(2d Cir. 1972), cert. den. 411 U.S. 92 (1973)... 140, 141, 142 

143, 144 

Russell v. Hodges, 470 F. 2d 212 
(2d Cir. 1974). 10, 137 

Scheuer v. Rhodes, _U.S. , 

42 U.S.L.W. 4543 (4/17/74)... 140, 143 

Sims v. Amos, 340 F. Supp. 691 (M.D. Ala. 1972). 
affd. 409 U.S. 942 (1972). 1 40 , 144 _ 145 

149 


v 



























Sincock v. Ohara, 320 F. Supp. 1098 
(D. Del. 1970). 


Skchan v. Board of Trustees, Bloomsburg 
State College, 501 F. 2d 31 (3rd Cir. 1974).. 


Spencer v. Kugler, 404 U.S. 1027 (1972) 


Sprague v. Ticonic Nat'l Bank, 
307 U.S. 1G1 (1939). 


Sootre v. McGinnis, 442 F. 2d 178 
(2d Cir. 1971), ccrt. den. sub. nom. 
Sostre v. Oswald, 404 U.S. 1049 TT972) 


St olberg v. Trustees, 474 F. 2d 485 
(2d Cir. 1973).. 


Swann v. Ch^lotte-Mcehklenbcrq Board of 
Education, 402 U.S. 1 (1973)... 


Tang v. Appellate Division, 
(2d Cir. 1974). 


F. 2d 


| United States v. Chemical Foundutions, Tnc, 
272 U.S. 1 (1926).. 


United States v. Georgia Power Co., 
457 F. 2d 906 (5th Cir. 1973). 


United States v. Ironworkers Local 86, 

44 3 F. 2d 5,4 4 (9th Cir. 1971), cert, don, 
404 U.S. 984 (1971).. 


U.S. ex rc.l . Ilaymes v. Montanyc, 

F. 2d (2d Cir. Slip Op. 21. 

10/4/74)_'.. 


Vuloan Society of the New York City Fire Dept, 
v. N.Y.C. Civil Service Comm'n., 490 F. 2d 387 
(2d Cir. 1973), aff'g in part rem. in part. 

360 F. Suup. 1265 (S.D.N.Y. 1973). 


143, 145 
130 


140, 144, 147 
165 

129, 130 

139 

148 

51, 56, 83 


28, 

30, 

39, 48 

49, 

50, 

52, 53 

60, 

62, 

63, 64 

81, 

106, 

113, 

116, 

, 119 

, 120, 

122, 

, 124 

, 125, 

127, 

128 

, 129, 

135, 

138 

, 160 


» 
























Westberry v. Fisher, 309 F. Supp. 12 
(D. Me., 1970). 

Weiss v. Tenney Corp., 47 F.R.D. 283 
(S.D.N.Y. 1969). 

Wilderness Society v. Morton, 

495 F. 2d 1026 (D.C. Cir. 1974) 














UNITED STATE3 COURT Of APPEALS 
FOR THE SECOND CIRCUIT 


EDUARD L. KIRKLAND ant) NATNANTSL HAYES, 
each individually and on behalf of all 
others similarly situated, 


Plaintif f“Anne1lee s, 


-aqainst- 


TIiL 

i!LW YORK 

(' i i • r,n» 

» < -t < •- X J w 

uZ 

PA 

street or 


COR 

i \i_lO '1* iOi-.’ 1 vJj 

SEE VI 

r* r «" 

I 

RUSSELL OS' 

i.. ;.Cj D / 

in ci 

j vidually 

and in h 

1 s 

capacity 

as 

COW. 

is si oner 

of til 

C‘: ii 

• -\r 7 

York Stat 

» 

Dap 

a r tin ant of 

dorr 

Cw 1- 

j.c 

nal Servic 

; w» / 

Til 

...... YORK 

»ii i J 

CJ. 

VI 

i, SERVICE 


co; e 

, L! ALICE; E 

ESA POST 

i’ll 

, individu 

ally and 

in 

her capaci 

t.y as 

Pr 

I*i*> 

idor.t of t 

ho 

Kev; 

York Etat 

a Civ 

il 

f* . . 

vice Co: . 

ission 

cli* ■ i 

Civil Sor 

1 c a 

Co.. 

i..i- 

.:L iOnd. t • • 

r . • 

.L » x 

N. 

SCi.LSI and 

C.d.S 

'.sj 

3 • 

. S TOC it IEI 

' *. i. '*3 
luK / 

cue 

h indiviuu 

- Hy 

Qi i U 

*E 

n his capa 

city as 

Civil Service 

COlia.1 

lis.e 

ic> 

nar. 





D if 

C i i 

Ear.ts-A; ».'C 

? lants. 



and 





ALL 

LET M. RJ.E 

TIRO 

and 

*1 





Int 

* 1 •» 

venors-A;:>p 

nllants. 


Cn Appeal From The United States District 
Court For Tae Southern District of *»ow Yor 


BRIEF FOR DEFENDANTS-APPELLANTS 


P r ^ ] inu n a rv St ate roe r^t 


Dofendants-appoHants (hereinafter "defendants") 
appeal from the Tcr-'ornry Restraining Orders signed April 10 


















and 11, 197 2 to the extent that said Orders enjoined 
defendants pendente lito front terminating or otherwise 

' f 

interfering v/ith the provisional appointments of the named 
plaintiffs-appellees (hereinafter "plaintiffs") and certain 
members of the alleged class; and from the so-ordered 
decision of april 1, 1974 and the Order and Decree of July 31, 
1974 declaring examination no. 34-944 for the title of 
Correction Sergeant (hale) unconstitutional and enjoining 
any use of the results of that examination in fr.turo ; 
defining the class of plaintiffs as all lilac): aiid Hispanic 
Correction Officers or provisional Correction Sergeants who 
jailed examination no. 34-944 or v;ho passed-but ranked too 
low to be appointed; directing defendants to develop 
a new selection procedure for permanent appointments to 

V. 

Correction Sergeant said procedure to be criterion valid 
insofar as feasible; directing that an "interim" court 
approved permanent appointment procedure be created and that 
under said procedure one class member be promoted for 
every three non-class members promoted until the combined 
percentage, of Blacks and Ilisvanics in the Correction Sera ant 
tiLlc equals the combined percentage of Blacks and Hispanic:: 
in the underlying Correction Officer title; directing that 
■following the administration of the now (final) selection 
procedure one Black or Hispanic candidate be promoted for 
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every three v/.iite candidates until the combined percentage of 
Blacks and Jlispanics in the Correction Sergeant title equals th 
combined percentage of Black;; and llispanics in the Correction 
Officer title; continuing the provisional appointments of 
tiie named plaintiffs and certain members of the class pending 
the administration ciLncr of the interim or final selection 
procedure; and finding defendant liable to plaintiffs for 
ati.oineys foes in an amount to be determined. 


Question: Preson Jwl 


The prina fa cie case (Point .T, infra.): 


1. . Whether the district court erred in finding 
tluit examination no. 34-944 had a disproportionate impact 
on all "minority" candidates in face of undisputed evidence 
that it was necessary to compare candidates within faciliti- s 
rather than across the statewide pool in order to distinguish 
ethnic from non-ethnic differences and, on the basis of those 
comparisons, only black candidates from Ossining performed 
significantly differently from unites? 


2. Whether the district court errod in requiring 
defendants to demonstrate the job-relatcdness of the entire 
examination wnen undisputed evidence from within facility 
comparisons of subtest means showed that there was no 
significant difference on the Lav; subtost for Whites and black 
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from Ossininq, 


The job-relntedncss o f examination no. 3^-944 
(Poi nt IT , infra): 


3. Whether the district court erred in findiric 
that examination no. 34-9-14 was not content valid when 


the procedures followed were consistent with established 
local and professional standards and when the competences 
°* thc individuals chiefly responsible for executing the 


procedures were demonstrated to the court. 

4. Aspuminc arcur-n do that the rulinq on the 
content validity issue was correct, did the district court 
or’- in not ^indinrr examination no. 34-944 was nonetheless 
job-related in face of evidence showi.ro that the only 
c i- ^sionn room the examination were either uni* -orte.nt or 
inappropriate for competitive testinr. 


The definition of the class ( n oint ITT, 


infra) : 


5. Whether the district com-t erred in defining 
the class as all Black and Hisnanic Correction Officers or 


Provisional Correction Sereo 
no. 34-944 or who passed but 
in face of the within facili 
that the only candidates not 
were Blacks from Ossining. 


anis who failed examination 
ranked too low to be. appointed 
ty comparisons which showed 
“’similarly situated" with White 




















cp 


The relief provided in the Order and Decree of 
July 31, 1974 ( Point IV , infra ). 

6. Whether the district court erred as a 
inatter of law and/or abused its discretion in directing defend¬ 
ants to criterion validate the selection procedure for Correction 
Sejgeant insofar as feasible when defendants' constitutional 
obligation is limited to demonstrating job relatodness and this 
Court has previously rejected adherence to a particular 
validation strategy. 

7. Whether the district court abused its discretion 
m refusing defendants' suggestion that candidates appointed 
from the 34-944 eligible list prior to the July 31st decree 
and certain provisional Sergeants who were members of the 

class as defined by the court be granted permanent 

! 

appointments when the equities favored such appointments and 
subsequent additional minority appointments were not 
jeopardized. 

C. Once the district court refused defendants' 
suggestion for certain perr;anent appointments from the 34-944 
eligible list and effectively cancelled that examination, 
did it err in imposing preferential minority quotas or goals 
with respect to either or both the interim and the final 
selection procedures in the absence of any proof of 
discrimination or disproportionate impact resulting from 

-5- 


* 








Correction Sergeant examinations administered prior to 
no. 34-944. 

9. /issuming aromndo that the district court 
was correct in imposing preferential minority quotas or 
goals, aid it err .in requiring that such preferences continue 
until "parity" between the Sergeant title and the Correction 
Officer title was obtained. 

10. Whether the district court erred in enjoining 
defendants from interfering with the provisional appointments 
of cercuin .uGmbers of the class as defined by the court in 
the bee nee of any proof that those individuals, wore 
jjetter qualified than either the Whites or other minority 
individuals. 


Additional relief provided in "so ordered' 
opinion of April 3 , 1974 (Point V, ir.fra) . 


11. Whether the district court erred as a 
matter of lav; or abused its discretion in finding defendants' 
liable for plaintiffs' attorneys' fees on the theory that 
said attorney acted as private attorneys general when the 
defendants in the -ation were public agencies and officers 
of the State of new York joined only in their official 
capacities, in the absence of any Title VII claim and in the 
absence of any proof that the defense was interposed in bad 
faith. 
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* • 
II 




ST/iTHTiniTT OF THE CASE 
A. Prior Proceedjngs 

The instant action v'as brought pursuant to Title 4 2 
U.S.C. 5C1S01 and 1903 and their jurisdictional counter¬ 
parts, 20 U.S.C. 5S1343(3) and (4). The complaint filed, 

April 10, 1973 (A-l),* sought injunctive and declaratory re- 

j lief ' declaring the "acts, practices and policies" in formu- 

1 

lating and administering a competitive, objective type exam¬ 
ination for promotion of correction officers employed by the 
Department of Correctional Services to the position of 
Correction Sergeant (male) to be violative of rights to equal 
employment without, regard to race; preliminarily and permanently ; 
enjoining defendants from acting on the results of any unvalid¬ 
ated examination for Correction Sergeant; from making any 
permanent apointments to Correction Sergeant based on an unvalid* 
ated examination; from terminating or interfering with certain 
provisional appointments by reason of permanent appointments to 
the position of Correction Sergeant, by virtue of an unvalidated 1 

i 

^election device; and restraining defendants from "unlawfully" 
discriminating against Black and Hispanic persons (A-22 A-24). 

-7- 

^Numbers in parentheses preceded by the letter "A" refer to 
pages of the Appendix to this Court. 













The complaint alleged that black and Hispanic per¬ 
sons in the Correction Sergeant title were under-represented 
I when centred to the total State population and as a reflection 
o.. tne racial/ethnic breakdown of the innate population; and 
. taat there v;as a significant disparity between the number of 
slacks and IIinpanics in the correction officer title, and the 
correction seroeant position ('-15 A-1G). The complaint also 
alleged teat a promotional examination Prepared by the bow York 
.;t ; lo. Civil Service Cor mission and administered to candidates 
for the position c» r Correction Sergeant (male) [hereafter 
referred to as Examination i:o. 34-944] resulted in a passing 
rate for minorities allegedly one-tent, that of white candidates 
C-]7). The complaint additionally alleged that the examina¬ 
tion was not designed to nor did it measure those qualities 
necessary to the proper performance of the Correction Sergeant 
duties; and that the examination had not been creitericn- 
vnlidated nor shown to bear a significant relation to tiu job 
('.-IP h-1"). Plaintiffs also broadly alleged that Examination 
Eo. 34-944 and others previously administered similar to it 
eetorred black and Hisranic Correction Officers from seeking 
appointment to the position of Correction Seroeant (Y-19). 








V 


The complaint further alleged that procedures in 
the Department of Correctional Services affecting bidding for 
assignment, and "seniority" rights deterred Black and Hispanic 
Correction Officers from seeking provisional appointment to 
the position of Correction Sergeant (A-19). 

Finally, the complaint alleged that there were ccrtaii 
irregularities involved in the preparation and grading of 
Examination 34-944 and that a zone system had operated to per¬ 
petuate tiio so-called "a) 1-white" character of the workforce at 
i-Vr,u j te institutions (all those other than Ossining Corr c- 
tionrJ :■ cility and Grcenhavcn Correctional Facility}. The 

> 

co-Cf■: J.ca irregularities in the process were alleged to be the 

, I 

practice of nepotism, the so-called inordinate length of tir. ■ 
taken to grhde the examination and the fact that supervisory 
personnel participated in formulating many questions on the 
examination (A-19 A-20). 


At the same time as the complaint was filed an Order 
to Show Cause for a Preliminary Injunction and Temporary Re¬ 
straining Order was issued by the District Court (t-'k-r, D.J.). 
The temporary restraining order restrained defendants from 
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i making any permanent appointments to the position of Correction 
Sergeant or from "terminating or otherwise interfering with 
the. provisional appointments of plaintiffs and other Black 
or Hispanic Correction Officers"* (A-39 A—36). 

On April .1.1, 1974 the District Court (B anker , D.J.) 
clarified the temporary restraining order, and simultaneously 
extended it to and including April 20, 1973. As clarified, 
the Court continued its order restraining defendants from 
making permanent appointments, but permitted defendants to give 
! provisional effect to the permanent appointments scheduled to 
take effect on April 12, 1973. The defendants were instructed 

i 

1 by the Court to reassign its personnel so as not to term:- nets 
or otherwise interfere with the provisional appointments or 

\ 

i Black and Hispanic Correction Bcrgeants (A— 6 1 A- 68). By 

I; 

stipulation, the parties stipulated to advance the trial cn .the 

j! 

! merits and consolidate it with the hearing on the preliminary 

l! 

|| injunction. The parties also stipulated to a further extension 
of the temporary restraining order allowing it to remain in 
effect until the Court ruled on the merits or on plaintiffs' 

| 

application for a preliminary injunction (A-69 A-74). 

! -10- 


*As will be discussed in more detail i nfra provisional appoint¬ 
ments arc used to fill vacancies in a title when there is no 
available eligible list from which to make appointments. These 
appointments are temporary and terminable at will, no matter 
how long the incumbents serve, and must be terminated once 
there is an eligible list from which to make permanent appoint¬ 
ments. McKinney's Civ. Serv. L. 5 09. McC ann v. Ber n, 2o2 
App. Div. 109 (1st Dept., 19'll), affd. 2uT - n.Y. 501 (i9-ll) ; 
Russell v. Hodges , 470 F. 2d 212 (2d Ci r., 1 972) ._| 










novel to disrii ss 


tiie conplairt 


On ".ay 4, defendants 
for improper ve nue and ir proper service ('-75 .’.-76) . ihe 
Court denied defendants' rotion to di S’-ius or transfer on t.ho 
basis of improper venue, hut raceuni red that plaintiffs rode 
of rvice v;;'-. inadequate to vest jurisdiction over the 


natural laf c:. '.ants in their rrrOnal 


; r c on r.; cr nc. c 1 1 1 


','i.e Court c 


dined to dir-'s'; on that basin ns 


"...recover-’ ara.inst then individually 
is virtual! - 5 sconce Ivabl e, personal 
service on them appears to be un¬ 
necessary. " 

(7-77 '.-72)*. 

Subsequently, on June 22, l*>7<, plaintiffs amended 
tl.cir cor.nl.->i.r.t b” all r. cine that prior enuminatiens for 
Correction Of r iccr and Correction Sergeant v/cro rot signifi¬ 
cant Iv related to the t csitionc for '/hi cl them tested and t.*nt 
they screened out a far hicher oarcentaeu of Mac!: and Hispanic 
candidates, >-v.d that the present underrepresentation of Black 
an 1 "i soanic Correction Officers and Ser' cants were orimaril'- 
dve to these, euamimtiens (.'-27 '-31). 

Plaintiffs also moved bv an undated notice of motion 
returnable June 25, 1773, for a declaration of a class. 

The application sought to define the. cla'-c as (.'.-04 - A-85) : 

- 11 - 


*TKo opinion the District Court is reported at 350 F. Sir.”. 
1340. 













"a) all those Black and Hispanic 
persons presently employed by the 
Hew York State Department of Cor¬ 
rectional Services as permanently 
appointed Correction Officers (Hale) 
or provisionally appointed Correction 
Sergeants (Male) who took Examination / 

number 34-944 for permanent appointment 
to the position of Correction Sergeant 
(Male) but by virtue of their performance 
on that examination are not eligible fer, 
or will not be appointed to, the Correction 
Sergeant position; and 

b) all those Black and Hispanic persons 
employed by the New York State Department 
of Correctional Services as perrnanentlv 
appointed Correction Officers (Male), 
v;ho, as a result of defendants' policy and 
practice cf determining promotions to 
the Correction Sergeant position on the 
basis of a written examination of the nature 
of Civil Service Examination Number 34-944 
have been or may be deterred from seeking 
promotions"* 

On July 10, 1973, a verified answer was filed putting certain 
claims in issue and setting forth eleven affirmative defenses, 
including the legitimacy and standing in the action of the 
corporate plaintiff — Brotherhood of New York State Correction 
Officers, Inc., that the examination was a validated one under 
appropriate professional standards; that the examination was, in 
fact, job-related; the Court lacked subject-matter jurisdiction; 
that the Court should defer to the Equal Employment Opportunity 
Commission; that the complaint or several portions thereof fail 
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j! Because of the factual issues created by defendants response, 
| the District Court deferred consideration of this issue until 
ii the trial. 
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to state a claim for which relief can be granted; that the 

Court lacks jurisdiction of defendants in other than their 

|l offlcial capacity; with regard to prior correction sergeant 

j CXanination5 ' any inc ’ uiry is barred by the statute of limitations’ 
and laches; and lack of standing (a.CG A.97). 

| 0n July 19 and 20 » thci parties filed their respective 

j. pr °- trial specifications (A-99 A-122) and trial was commenced 

on July 24, 1973, continuing to July 30, with decision at the 
close of trial, reserved by the Court (A-1232, T. 995). 

Subsequent thereto both sides filed extensive post- 
trinl memoranda and plaintiffs submitted their proposed findings 
Of fact and conclusions of law. 

i 

On April 1, 1974, the District court rendered its "so 
ordered" opinion* in which it held that plaintiffs had estab- i 

Ixshed their prima facie case (See Point I, infra ) and <hat de¬ 
fendants had failed to sustain their heavy burden of showing the 
exammat.v n to be job related or validated (See Point II, infra). 
The Court further held that plaintiffs were entitled to a limited 1 
class action determination (See Point III, infra) and to 
attorneys' fees (See Point V, infra ) (A-148 et son.). .Upon these 
findings, the District Court, "so ordered" (A-196) : 
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‘This decision is reported in 374 F. Supp. 1361, 


o 








i "Examination 34-944 is declared 

unconstitutional and is set aside. 

, Defendants are enjoined from making 

permanent appointments to the posi¬ 
tion of Correction Sergeant from the 
eligible list on which it is based and 
fiom terminating the provisional apnoint— 
rtK.nl.s to class members solely because of 
their failure to pass the examination." 

On April 21, 1974, the Court (Lasker, D.J.) signed 
an order to show cause why two intervenors, Albert M. ltibei.ro 
and Ilcnry h. Coons, should not be permitted to intervene on 
behalf of themselves and a class of "all persons presently 
employed by the Mow York State Department of Correctional Ser¬ 
vices who participated in Examination No. 34-944 for permanent 
appointment to the position of Correction Sergeant (male) and 
by virtue of their performance on that examination were eligibl 
and received promotion to the position of Correction Sergeant 
(male) in reliance upon notices received from the Department of 
Correctional Services and all other persons who participated in 
said examination and who, by virtue cf their performance on 
that examination were eligible for promotion to the position of 

Correction Sergeant (male) when reached on the eligible list" 
(A-202 ct sc-g .) 
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On July 15, 1974 the Court granted intervenors' 
motion to intervene but limited their intervention co 
an not to permit them to relitigatc issues already resolved in 
the District Court. Specifically, the motion to intervene pro¬ 
hibited intervenors from relitigating the ethnic impact of the 
examination; the job-relcitedness or non-job-rolatodness of the 
examination; whether the examination has been shown to have a 
significant degree of job-relatedness for any class of persons, 
whether the performance of intervenors or any other class of 
persons on the examination is indicative of his qualification 
for the Sergeant position; whether the definition of plaintiffs' 
class ..s appropriate; and finally whether promotions avsurire 
an appropriate ratio of plaintiff class members is an appropriate 
remedy. The Co; "t, however, denied intervenors' application for 
a class action determination (A-230-231). 


I - 


Previously, because of the "co ordered" nature of the 
District Court's opinion, defendants filed a timely notice of 
appeal (A-239-240). 
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Finally, on July 31, 1974, the District Court issued 
a final order and decree, from which an appeal has been taken 
to this Court, by defendants and intorvenors (A-246, 247). The 
decree (A 241 ct seq.) reiterated the declaration of unconsti¬ 
tutionality of the examination. In addition, the Court enjoined 
the inching of permanent or provisional appointments based on 
the results of the examination or administering or promulgating 
eligible lists based on the examination. The Court further nan- 
dated that defendants develop in accordance with guidelines 

i 

established Ly the Court, a "lawful non-discriminatory selection 
device for the position". The guidelines to which defendants 
were to adhere are: 

(a) The new selection procedure be developed 
within the shortest practicable period; 

(b) The new selection procedure must be validate d 

i 

in accordance with the lh;OC Guidelines on Employment eclectics 


Procedures; 


(c) All validation procedures shall be performed 


by means of empirical, criterion-related validation techniques 
insofar as feasible; and 

(d) The selection procedure may include a written 1 

I 

examination and other selection devices. j 
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The Court also established the raw outlines for 
an intcrilT1 selection procedure for permanent appointment to the 
position of correction sergeant. The order allows defendants 
to make requests to the Court for permanent appointments to the 
position of correction sergeant upon a showing to the District 
Court, the circumstances that render such appointments necessary 
or desirable; the number-.^ proposed effective date of such 
appointments; the natu - the selection procedure, the reasons 
therefor, the reasons ring that the procedure will be 

based on merit and fitness and will be non-discriminatory in 
effect"; that members of plaintiffs' class shall receive at 
least one of every four promotions made until parity is 
established with the underlying title; and that copies of the 

request shall be submitted to plaintiffs' counsel or other 
designee for comment. 


The order and decree also mandated that even after 
the validated selection device is created, defendants must 
appoint one Black or Hispanic for each three non-minority candi¬ 
dates until parity with the underlying correction officer title 
is reached. 
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1 B * The Development of Examination 34-9*4 


^ The development of examination 34-944 began with the 
exhaustion o< che then existing eligible list for Correction 
Sergeant (male). At the time the eligible list from the 1970 
examination was exhausted, the personnel office of the Department' 
of Correctional Services notified the Civil Service Department 
of the fact, and the processes were sot in motion by which a new 
examination would bo created. 

. 

fitst step was a scope conference attended by 
representatives of the operating department and civil service. 

At this conference, a tentative decision was reached concerning 
the training and experience requirement and the subject 
matters of the examination (T. 527-533 A. 763-769). At the 
conclusion of the scope conference a tonative announcement, 
reviewing the decisions made there, is prepared and circulated 
to the operating agency for comment and review. In this case, 
the tentative announcement was reviewed by Deputy Commissioner 
of Correctional Services Quick (T. 440,A. 676). Commissioner 
Quick started in the Department as a correction officer and 

went up through the ranks, serving as a sergeant and lieutenant, 
and was, as a 
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| result, intimately familiar with the duties, the experience 
requirements and the policies of the department regarding first- 
line supervisors, lie testified that while he disagreed with 
; the six-month experience requirement originally proposed,* he 
■d feel, based on his experience and knowledge in the 
corrections A.ie^.d that the scope was appropriate.** (m. 453 

' 

4GG-4G4; A. GG9, 696-700). 
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,r See Plu.-.’in iixli. i (A. 1^37-8) . 

The Co: issioner explain d that he was unhanpy with the si — 
month experience l quirement because it van tor. brief 
* cor, ction o . icer to ev n becoi • a goo:’ correcti< 
r » have i neceds r\ exposure to the correction 
°f t °®7 en ,c< - effectively as a corrects off . 

: V 689)9 ' approved the ultimate requirement (2 . 

take, 3 years to be appointed) because of the re;.id c: nnsioi 
^he Department end a great many minority group officers who 

1 !en 1 ' mlified to take he exami ation 
U . «j6 , h. < 2) . in so doing, he noted that for a man with 
on.” three years r rvice to i j• appointed, he would have to be 
.n.fjiily motivated to place high enough to be appointed (It .). 

( r: ‘ toner w« s, on the other hand, satisfied with - i <■ 

subject matter proposed, in all respects, nott.no that each 
proposed cubtest wan both mccssary and germane to the duties 
of the position. 






Prior to the scope conference (and during the entire 

I 

examination preparation process), the examiner in charge of pre¬ 
paring the test, familiarized hirself with the position through 
consultation of the job specifications, visited to several cor¬ 
rectional facilities (Coxsackie, Auburn and Ossining) where ho 
observed the performance of the duties of the Correction Ser¬ 
geant, a visit to the Training Academy, a study of the job audit ! 
for the correctional series ( I3XE A. 1516-1695) and studies of 

i 

* ‘‘ c ‘ ^ aV7S / rules and regulations of the Department, as well as 
the employee rule book (DXO) and numerous other materials on 
corrections work (T. 519, 523, 530, 546, ot seq.; A. 755, 757, 

766, 782, e_t seg .) 

After the tentative announcer ent v;as approved by 
bo._h departments, the actual construction of the examination 
items began. The cross-occupational skills group was requested 
prepare items on t.h report preparation and supervision sub- 
tests.* (PM C, A. 1335-6). 
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j.hc cross-occupational skills group (or T-l efroup) consists of 
specialists in the preparing items for sub-tests that measure 
knowledge, skills and ability present, in many titles. The 
vitae of the two examiners who prepared the supervision and report 
preparation sub-tests (Kate Tang and John Decker as well as their 
chief, tJorma Kunofsky) are annexed in Appendix I. The report 
preparation sub-test is contained in PX 18, items [questions) 46-f 
(A. 1363-1367); the supervision subtest is also contained in PX i 
,!!' 31-45 (A. 1360-1362) . The other subtests are laws 

t'p' items 1“15, A. 1356-1358); modern correctional practices 
(PX 18, items 16-30, A. 1358-1360) and judgment (PX 19, items 
1-15, A. 1369-1371). 




J r> ^ 

For th r> construction of the remaining three subtests: 
iavs, rules and regulations; modern correctional practices; 
and judgment (PX C A. 1332-4), civil service asked correctional 
services to supply line officers as experts in those fields. 

The Department chose three Correction Lieutenants, all of whom 
were awaiting promotion to Captain — Lt. I!y Spcrbeck, Lt. 
V.illiam Ciuros and Lt. David Harris (T. 549, A. 89G) . At the 
first meeting between the line officers and civil service, 
a discussion was held concerning the job itself, the types of 
tilings that were important and what should be tested for. (T. 
950, A. 797). The corrections people were then instructed 
-O prepare guest ion;: based on their experiences, what they 
thought ' importer:t and ha od on problems they had h ,d. 

At subsequent meetings, the group would loci: at each 
proposed question and decide whether or not it was relevant, 
whether it should be used, whether it was too easy or too hard, 

or whether it was more appropriate for a higher level (T. 552, a 
899) . 

Simultaneously with the development of the items 
the K, S, and A statements, which describe the general format 
and the content of a particular subtest, were developed. 

Shortly before the examination was administered. 
Lieutenant Sperbeck reviewed all the items in the three 


- 21 - 









f 


sub-tests he had participated in preparing (T. 749 a. 9R5). 
Then, on October 14, 1972, examination 34-944 was administered 
state-wide to 1441 correction officers.* 

After the examination was administered the Civil 

I 

Service Department held the first of two reviews. At the first 
review candidates were given an opportunity to challenge the 
proposed key answers on the ground that other answers were as 
good as or better than the proposed key. As a result of the 
appeals two items were multiple keyed. Thereafter, the 
examination was scored and a meeting was held to choose a 
pa~”poiin,. ihe passpoint was set at the maximum permitted 
und i law, 53 items or ? 0 t ^f the test, ns it was felt, 
baseo on part practice that there wore a sufficient number 
passing the examination at this score to meet the needs of the 
Department of Correctional Services for the next two years. 
Thereafter, tie eligible list was established, after 
adjustments in position of passers were made for seniority 
and veterans credit (T. 3G2 A. 61B). The eligible list, as 
finally promulgated, was certified to the Department of 
Correctional Services, and appointments were made therefrom.** 
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* ^ ie district Court noted, the statistics (PX-12) (A. 1343- 

8 ) indicate only the performance of 1383 candidates due to the 
absence of ethnic data on the remaining candidates. (A. 197) 

** See, supra pp. 9-11. ' * 










The second, "computational", review was held shortly 

; m 

ai ter the action was commenced wherein candidates were crivon an 

i 

opportunity to check the score they received on the examination 
(T. 273-4 A. 510 A. 511). 

II 

Subsequent to the institution of this action 

ii 

I 

Commissioner Preiser and Deputy Commissioner Quid: ret to 
revir:; the examination in order to determine what position 
' the Department of Cor.r ctional Services would take with regard 

i 

! to it. After reviewing the examination, both men found it 
sufficiently job-related to be a fair measure of the know- 
lctigas, skills and abilities needed to perform the duties of 

; a correction sergeant (male). (T. 486, A. 722). In reviewing 

; 

the e x amination: 

I! 

!i "the commissioner took a great 

deal of time in looking it over 
hinsel i and asking a lot of pointed 
questions, and at the end he 
complimented...[the examiners] on 
what hr thought was a good examination 
in his opinion." 

i, C. The Trial 


Pursuant to Rule 65(a)(2), Fed. R. Civ. Pro., the 
! trial of the merits in this action was advanced and consolj- 
j| dated with the hearing on the preliminary injunction. See p. 10, 


supra. 


Prior to the actual commencement of the taking of 
testimony, plaintiffs withdrew any claim they had against the 
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validity or disparate racial/ethnic impact of the underlying 
correction officers examinations and plaintiff Brotherhood of 
New York State Correction Officers, Inc., withdrew as a party 
(T. 7-0, A. 254-255). 

Plaintiffs' evidence on their case in chief 
consisted largely of raw statistical data unaccompanied by 
any expert testimony concerning its meaning and whether 
any disparities were statistically significant. The data 
produced and summarized by them (l’X. 12, 20, 29, 30, 31, 32, 

33, 34 and 35, A. 1343—13<i7, 1430-1451) , showed total racial/ 
ethnic performance on the examination. Plaintiffs, as more ! 

fully set forth in Point I, infr e, did not attempt to compare 
white-black, whitc-hispanic performance on a facility by 
facility basis, even though this information was available 
to them. 

T.iO testimony adduced at trial consisted mostly 
of self-serving testimony by plaintiffs and others who would 
apparently benefit from a judgment for plaintiff, on their 
on assessment of their ability to perform the duties of a 
correction sergeant, and their assessment of the examination 
which, with one exception (Young), they each failed. In addition, 
plaintiffs called Deputy Superintendent Gerard Ryder, of 
Ossining Correctional Facility, who testified as to his 
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: a = scs = r ‘«"t of plaintiffs' ability to act as sergeants, and 
i what the duties of a sergeant were. Lastly, plaintiffs called 
Samuel Taylor, a chief personnel examiner of the Department 
' of Civil Service (T. 317, A. 554), who testified to his 
understanding and assessment of the APA Standards and the EPOC 
Guidelines, their utility and the extent to which examination 

54-944 complied with the t r;v-i nos. 

» • 0 

Defendants cns n opposition consisted of testimony 
j-ron a ueputy Commissioner of Correctional Services outlining 
i.is role in the preparation of the examination, his 
qualifications as a subject-matter expert in the correction 
field, particular^/ with regard to the duties of a sergeant 
as V/Cl ‘ his £ * ,irl Commissioner Preiser's evaluation of exam¬ 
ination 34-944. In addition, defendants called examiner Kenn >th 
Siegel and Captain Ilylan Sperbeck from Corrections who described 
their roles in Die preparation and administration of examination 
34-944. ”r. Siegel also testified to statistical analyses 

conducts- with regard to the examination both on a state-wide 
and facility-by-faci] : s and on a total test and subtest 

basis. Finally, def • iced the testimony of Dr. 

Lrwin K. Taylor, Chairman of the Board, Director of 
Research and found-.-. " V. rerr-nnel Research and Development 
Corporation and foi ’Vnt of Division 14 of the 
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American Psychological Association,* publishers of the "APA 
Standards" PX 26 (A. 1407-1439). Dr. Taylor testified to 
his opinion as to the adequacy of the procedures followed 
by the Departments of Correctional Services and Civil Service 
in the creation of the examination, reaching the conclusion 
| that while he could not state that the examination was 

j 

content valid, the procedures testified to by Mscrs. Siegel, 
Sperbeck and Quick would generate a content valid examination. 

In rebuttal, plaintiffs called their expert 
witness Dr. Richard S. Barrett, a Professor of management 
science at the Stevens Institute of Technology. 

i 

Dr. Barrett's testii’ony consisted largely of a 
graphic description of what a scatter plot of an examination 
| should look like, with one axis representing successful 
job performance and the other the test score. The expert 

i . . 

also defined what he meant by a content valid selection device. 

I | 

After testifying .o generalities, Dr. Barrett 
| attempted to analyse oxani r tion 34-944 , but declined to 
! testify whether the examination was or was not content valid 

! 

* Dr. Taylor's complete vita, as well plaintiffs' expert witness. 
Dr. Richard S. Barrett, were submitted in evidence and are 
PX 24 (A. 1398-1401) and DXLE (A. 1935-1393). 











but expressed doubts about its content validity. 


Dr. Barrett then engaged in criticism both as a 
tester and as a self-styled subject-matter expert on various 
items on the examination, criticizing them for triviality, 
obviousness of the answer, disagreement with the key answer, 
inappropriate stems, and testviseness. 


7it the close of Dr. Barrett's testimony, both 
sides rested, and decision was reserved.* 
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* This necessarily brief summary of the course of the trial 
1 is not intended to bo an exhaustive analysis of the testimony 
on the issues. The Court is respectfully referred to Points I 
II and TV, i nfra , v/hore the testimony and facts on the issues 
l! before the District Court are discussed in more detail. 
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POINT I 


THE DISTRICT COURT ERRED AS A 
MATTER OF LAW A!1D FACT IN FINDING 
THAT A PRIMA FACIE CASE HAD BEEN 
ESTABLISHED AS VO ALL "MINORITY" 
CANDIDATES IN EXAMINATION NO. 34-944 
AND AS TO THE EXAMINATION IN ITS 
ENTIRETY. 


In order to establish a prina facie case, plaintiffs 
were obliged to show through competent proof that examination 
no. 34-944 had a substantial and adverse "disproportionate 
impact" on an identifiable racial minority. Vulcan Society of 

! 

tha N'-'w Yf- '- t City Five Department, Inc, v. Civil Service Corm'n, 
("Vulcan"), 450 F. 2d 387, 391 and n. 4 (2d Cir., 1973), nff'g. in 
part and remanding in part , 360 F. Supp. 1205 (S.D.N.Y., 197 3) ; 
Bridgeport Guardians, Inc, v. Bridgeport Civil S ervice 
("Guardians"), 482 F. 2d 1333, 1335-1337 (2d Cir., 1973) aff.'g. 
in part and revg. in port 354 F. Supp. 778, 783 (D. Conn., 1973); 
Chance v. Board of E r r-.r-inors , "(Chance") 458 F. 2d 1167, 1)75 
£LrX_2* 33 u I. Supp. 2 03, 22 3, (E.D.N.Y., 1971); Castro v. Beecher, 
("Castro"), 459 F. 2d 725, 732, 734-735 (1st Cir., 1972). 

See Griggs v. Duke P'-wor Co. , 401 U.S. 424, 429-433 (1971). 

Disproportionate impact" may be properly demonstrated 
! by statistical comparisons of candidate performance on a 
particular examination where, as herein, the size of candidate 
pool, or pools, is sufficient to permit reliable findings. 

Vulcan , 360 F. Supp. at 1271. See district court opinion 
pp. 6-16, A. 154-64. 
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In support of their prima facie case, plaintiffs 
offered only arithmetic comparisons of the passing rates of 
Whites, Blacks and llispanics in the statewide candidate pool. 

(T. 13, 99-100, A. 2C0, 346-47; Plfts. Ex. 12, A. 1343-48; Plfts. 
Ex. 33, A. 1449; Plfts. Ex. 34, A. 1450). Defendants offered 
within facility comparisons of White, Black and Hispanic perforn- 
ance by total test mean scores and subtest mean scores (Defts. 

Ex. DXDD; A. 1934) in addition to passing rate comparisons in 
the statewide pool (T. 500-501, A. 736-737). Each of the 
defendants' comparisons was offered with the related statement 
of whether the differences appearing on the face of the 
comparisons were statistically significant,* (?. 501, 50'J, 510, 
511, 515, A. 737, 745, 746, 747, 751 and Defts. Ex. DD, A. 1934), 
and substantial in terms of disproportionate impact, if any. 
Chance , 330 F. Supp. at 211, 212, 223.** "Two-tail" t tests 
and x2 (chi squares) standard statistical methods, were used 
to determine significance (T. 517, A. ’753). Ch;;nce , 330 r. 

Supp. at 211-212. 

-29- 


H a relationship or event in considered "statistically signif.'.- 
cant" if the odds that it would occur by chance are 5 in 100 
or less. (T. 512-13, A. 748-49; T. 516-17, A. ,752-53; i. 1 93j-3u, 
7y. 1173-74. The use of the term "significance or significant 
in this brief refers to this statistical assessment of probab¬ 
ilities unless otherwise appears from the text. 

** Statistically significant differences are not necessarily 
substantial differences. However, in this case, once the 
differences in the statewide passing rates were determined to 
be significant, the ratios show that the differences were 
substantial under established law. c.hnnce , supra « 


i 







On the basis of the within facility comparisons, 

| 

i; defendants demonstrated to the district court that examination 

I 

j 

I no. 34-944 had substantial impact on only one candidate group, 

; Ossining Blacks, not on Blacks and Hispanic candidates generally ; 

j (T. 509, A. 745; T. 510, A. 746; T. 511, A. 747; T. 515, A. 751) 

| and that the law subtest did not affect the Ossining Blacks 

| (T. 510, A. 746; Defts. Ex. DD, 7v. 1934). Accordingly, the 

j| correct legal result in terms of the prima facie case was that 

i 

Ossining Blacks were the only "minority" that could support a 
showing of disproportionate impact resulting from examination 
no. 34-944; that their showing did not shift to defendants the 
j burden of demonstrating the job-relatedness of the law subtest;* 

! I 

and that the definition of the class and any award of affirmative 

'! relief necessarily should have been limited to thorn. Compare 

j dicta in district court opinion p. 14, A. 162 questioning the 

relevance of defendants' attack on the prima facie case. In 

~ 

| rejecting this result, the district court was "clearly erroneous" 


on both the law and facts. Vulcan, 490 F. 2d at 391, 


* in so stating, defendants do not contend that if they were 
obliged to demonstrate the job-relatedness of the other four 
subtests and failed, appropriate relief would take the form of 
regrading the "examination" on the basis of the "surviving" 
law subtest, Vulcan , 490 F. 2d at 393-394. Defendants' point 
i is rather that their obligation to prove job-relatedness at 
j) trial should match the actual scope of plaintiff's prima facie 
i case. See discussion at Subpoint B, infra. 

|i 





A. The district court should have relied on 

dc Irene •ants ' within "facility passin g rate 
comparison's in wrot orcnco to comparisons 
Tn~~tTic stntewico pool .~ 

Plaintiffs entire prina facie case of disproportionate 
impact from examination no. 34-944 consisted of their division 
of the entire statewide candidate pool into White, Blach and 
Hispanic "ethnic" groups and an arithmetic comparison of the 
passing rates of those groups. (T. 13, A. 210; i. ^*9-100, 

A. 346-47; rifts. J!x. 12, A. 1343-48; Plfts. Ex. 33, A. 1449; 
Plfts. Ex. 34, A. 1450). The passing percentages of the groups 
were as follows: 30.9% of the White candidates; 7.7% of the 
Black candidates; and 12.5% of the Hispanic candidates. On the 
basis of those percentages. Whites passed at approximately 
four tines the rate of Blacks and two and one-half tines the 
rate of Hispanics. District court opinion p. 6, A. 154.* 
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7: pin inti j Ts rested their case v.’ithout offering any evit enro 
on the question of whether the arithmetic differences between 
White/Black and White/Hispanic rates wore statistically 
significant. Their omission in this regard amounts to a 
failure of oroof on their prir a fneir case even n the state¬ 
wide pool is considered the most appropriate level for comparison. 
Cornomeoalth cf Pcnn ^Ownle v. <73 r. 2, .1 1029, 1031 ! 

T/j •d-Cir7~J~;y~3'T < ’ . ~ l.n part, vacation : n part and reranr mn_^n ; 

part, 348 F. SuppT IuC!4 (e7d. Penn., l‘J/2) . However, on 
oetondantc 1 case, Mr. Siegal testified, on the basis of X- <!chi 
square) tests, that the differences between W/B and W/H parsing 
rates in the statev/ide pool were in fact statistically significant 
(T 500 A. 736) . Thus defendants did not pursue this deficiency 
in*plaintiffs 1 case but focused instead on whether statewice i 

passing rates or within facility passing rates should be preferred 








Defendants' within facility passing rate comparisons 
showed that the difference in passing rates between Whites and 
Blacks at Ossining, the facility with the largest concentration 
jj of Black candidates (82 out of 104)* was significant and 
| substantial; that the difference between Whites and Blacks at 
I Green Haven, the facility with the next largest concentration 
of Black candidates (8 out of 104) was not significant; and 
that the difference between Whites and Blacks at "other 
facilities" (14 out 104) was not significant.** (T. 511, A. 747; 
; T. 515, A. 751 and Plfts Ex. 12, A. 1343-44; Defts. Ex. DD, 


!i A. 1934) . 


; * Computations were made initially on the basis of 103 Black 
ji candidates with 81 at Ossining. At the outset of trial, it 
came to defendants' attention that one Black candidate had 
been erroneously reported as White, and the computer display 
j #as corrected to reflect the one additional Black at Ossining. 

: Bee Plfts. Ex. 12 at Code 1007, A. 1343-44. The district court 
: and parties treated all arithmetic and statistical comparisons 
for the 103 Black candidates as equally applicable to the 104. 

! ** The "other facilities" group (excluding Ossining and Green 
; Haven) was designated by Mr. Siegal to enable comparisons for 
I Black and Hispanic candidates who were distributed so thinly 
throughout the balance of state correctional facilities that they 
could not be considered statistically without aggregation and 
as a control on his other calculations. (T. 513-15, A. 749-51). 
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With respect to Hispanic candidates, defendants 
showed that difference in passing rates between Whites and 
Hispanics at Ossining, the facility with the highest concertr- 
tion of Hispanics (9 out of 16) was not significant and that 
the difference in the passing rates for Whites and Hispanics 
(6 out of 16) at "other facilities" was not significant.* 

(T. 510, A. 746; rifts. Ex. 12, A. 1345-46; Defts. Ex, DD, 

A. 1934). 


Plaintiffs did not offer any evidence to dispute 
either the appropriateness of defendants' statistical methods 
or the conclusions of significance and non-significance drawn 
therefrom. 
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*W/H passing rates at Green Haven were not computed because 
there was only one Hispanic candidate (Plfts. Ex*. 12, Code 
1008, A. 1345-46; Defts. Ex. DD. , aJ. 1934). The W/II passing 
rate comparison for "other facilities" was a inadvertently 
omitted from Mr. Siegal’s testimony, but was offered in 
Defendant's Post-Trial Memorandum, p. 1-8. Defendant's Ex. DD, 
A. 1934 (3rd Column, 3rd set from top), shows that there were no 
significant differences between W/H performance at "other 
facilities" on total tost means and subtest means. If the 
passing rate comparison is calculated, it shows no significant 
differences as well. Plaintiffs did not except to this addition 
to the record. 












i 

l! 

ii 
I! 
I! 


The record reflects only brief coraent by Dr. Richard Barrett, 
plaintiffs' expert, to the effect that when small samples are 
compared differences must be larger to show significance. 

(T. 93 0 37, A. 1174-75).* However, "t" test and X 2 ( C hi square) 
methods used in support of defendants' comparisons take "small" 
sample size into account have been accepted as suitable for 
this purpose. See e.g.. Chance 330 r. Supp. at 209-214.** 
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ii 

ii 


i 


ii 


In' so' stating, defendants are perhaps attributing a meaning to 
Dr. Barrett which he did not intend. Dr. Barrett was asked: 
*...[W]hat is the likelihood of obtaining significant correlations 
given samples of (9, 8, 14 or 1G)]." (EmpEiufii; added) . He ~ 

answered: "Rather small unless there is a tremendous difference 

between the two groups." (T. 936-37, A. 1174-75). However, the j 
comparisons offered by Mr. Siegal were not correlations which 
compare two or more variables within the sane sample, but "t" 
tests and X 2 (chi squares) which compare a single variable between 
different samples. 

** In Chance, Judge Mansfield was confronted with the problem of 
determining at what point sample size ("II") becomes too small to 
permit confidence in statistical analysis. Judge Mansfield found 
that no "meaningful conclusions" could be drawn about differences 
in candidate performance for 41 out of 50 examinations taken by 
"very few" candidates; i.e. R.3 "ninority" candidates over 41 sepa¬ 
rate examinations. 330 F. Supp. at 212. lie accepted as "meaning¬ 
ful" for statistical purposes "9 examinations taken by 10 or more 
Black and Puerto Rican candidates" and "6 examinations which wore 
taken by a minimum of 18 candidates [from the White group and 
from the 'minority' group]" 330 F. Supp. supra at 212-13. It 
io apparent that the U's rejected by Judge Mansfield were l's, 

2's and 3's and not 9's (Ilispanics at Ossining) or 8's (Blacks 
at Green Haven) or C's (Ilispanics at "other facilities") (Defts. 

Ex. DD, A. 1934), the last group constituting the smallest "II" 
compared by Mr. Siegal. Moreover, Judge Lasker's own comparisons 
of passing rates and mean scores use M's of 14 (Blacks at other 
facilities) 9 (Ilispanics at Ossining) 8 (Blacks at Green Haven) , 
and 16 (Ilispanics in the statewide pool). District Court opinion, 
pp. 10, 11, 12 A. 158, 159, 160. The only II he considers as of 
doubtful reliability in his own calculations is N 6 (Ilispanics 
at "other facilities"). District court opinion pp. 11, 12, A. 1^9, 
160. I 


|! 

II 


I 














The district court's rejection of defendants' within 
facility passing rate comparison.-, and preference for statewide 
[ P°°l comparisons rests on two grounds: First, that defendants 
analysis is legally irrelevant because it attempts to "explain" 
ethnic differences in performance in terms of such factors or 

) 

[| 

variables as education and cultural deprivation; and second, 
that defendants' analysis is premised on assumptions which their 
own statistics show to be factually erroneous (district court 
opinion pp. 9-10, 10-13, A. 157-50, 158-101). 

i 

The district court's "clear error" on the first eround 

j 

lies in its failure to perceive that defendants' analysis answers 

I 

the question of what ethnic differences resulted from examination 
no. 34-944, if any, not why such differences arose. In terms of; 
the Guardians opinion relied upon by the district court, 
defendants' analysis "alters" but does not "explain" the 
j difference in passing rates, i.e., it detemines whether there 
i is a de facto racial classification resulting from the examina- 

j 

tion and not why such classification exists, if indeed one does, j 
Guardians , 354 P. Supp. at 785, 7GG; district court opinion pp. 
13, 14. A. 1C1-62. With respect to the second ground, the 
district court's "clear error" lies in the simple fact that 
; its analysis of the data is wrong. Comparisons which the 

i 

1 court labels as "significant" arc not in fact significant, and 
patterns in passing rates and in total moan scores which the 
court characterizes as reinforcing plaintiffs' allegations 
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ji of statewide impact do not in fact do so. (See district court 

I opinion pp. 10-13, A. 158-161). 

! 

| 

ij 

Both plaintiffs' and defendants' comparisons are 

based on examination of the computer display of candidate 

r 

performance on examination no. 34-D44 (Plfts. Ex. 12, A. 1343-40) 

prepared by defendants during the course of discovery.* 

i 

Plaintiffs examined the statewide pool in terms of the passing 
rates of the participating ethnic groups and concluded therefrom ; 

I that all differences appearing on the face of the comparisons 

! 

i were ethnic differences and thus illustrative of the dispropor- 

I I 


tionate impact of the examination. Their conclusion necessarily 

I i 

ji assumes that all variables affecting test performance other than ( 

I 
' 

ethnicity are distributed uniformly throughout the statewide 
pool, i.c. that observed differences are in reality ethnic 

differences since all other variables affecting test performance 

! ' 

are "equal". However, inspection of the computer display 

il 

j discloses two additional facts which refute plaintiffs' assumption 

II I 

:l . i 

First, there are differences in White performance, the 

! I 


j 

I * The computer display TPTfts. Ex. 12, A. 1343-48) consists of 
; separate print-outs for each ethnic group in examination 
no. 34-944. The lower portion of the print-outs shows the 
' mean scores and standard deviation for the ethnic group as a 
| whole and at each facili_y within the Department of Correctional 
Services; Ossining is Code 1007, Green Haven is Code 1008, ate. 
ji The body of the print-outs shows the distribution of candidate 
|j scores within each facility. 
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! standard of comparison, from facility to facility and in particu- 
j| lar Whites at Oasini* g perform less well than Whites at other 

facilities; and second, the largest concertration of Blacks and 

• 1 

Hispanics is at Ossining with the poorer performing Whites 
!: Plfts. Ex. 12, A. 1343-44, 1347-48.* Freni these two observed 

j| 

differences, it is apparent that at least one non-ethnic vari- 

; 

able, candidate's facility assignment ("facility effect"), is 
reflected in test performance, and that it is not distributed 
uniformly among the ethnic groups. Accordingly, the assumption 
that the statewide pool comparisons are demonstratina ethnic 

i 

; differences was in error; such comparisons demonstrated either 

j 1 

ethnic differences or facility effect or both.** This finding 

j! . I 

in turn makes it necessary to screen out the irrelevant variable j 

il w 

through further analysis in order to obtain as "true" a 

j! . I 

picture of ethnic difference on the examination as the state of 


I 

* Further statistical analysis by Mr. Siegal shows that White 
inter-facility differences, particularly with respect to Ossining 
and other facilities, are significant. T. 502-503, A. 738-39. 

11 

** That a non-ethnic variable can substantially affect com¬ 
parative passing rates among ethnic groups if it is not dis¬ 
tributed uniformly throughout the candidate pool may be illustrated 
as follows: 

1 

Passing Fates 
Whites Blacks 


Facility X 

^77 

-577 

Facility Y 

22.3 

22.3 

Other facilities 
with Blacks 

32.0 

32.0 

Other facilities 
with Whites but 
not Blacks 

34.0 



(footnote continued on following page) 














the art permits* T. 502-504, A. 730-40, T. 706-709, A. 942-45. 


[footnote continued iron preceding page)" 

Ij In the above example, there is a strong "facility effect" in 
: that the passing rates at the different facility groupings are 
widely divergent. However, ' w e passing rates of Blacks and 
! Wnites at each facility ai ..ntical, and therefore there is 
no ethnic difference on the Lest. 

If we then assume that the ethnic groups are not distributed 
uniformly throughout the different facilities as illustrated 
by the following chart: 

Proportions ethnic gro ups 
'founa' at eac.i' location 

Whites Dlacks 

Facility X .05 .0 


Facility Y .05 .1 

Facility with Blacks .5 .1 

Facility without Blacks .4 0 

| The overall passing rates for Whites would be 31% and for Blacks 
| 10c. In this situation there is the appearance of gross ethnic 
ij differences in passing rates, but it is clear that all of the 
j difference is a result of facility effect and non-uniform 
: distribution of the ethnic groups. See testimony of Kenneth 
! Siegal and comments of Lasker , D. J. at T. 706-709, A. 942-45. 
ij j 

!j * This obligation should properly be undertaken by plaintiffs 
j as part of their pr.irn facie case since it answers the question 
1 of whether the examination, as opposed to some other factor j 

which has not been challenged, has had a disproportionate impactj 
: Ilov/ever, since plaintiffs failed to proceed in this regard, 
j defendants undertook the further analysis to screen out the 
facility effect variable. 







That facility effect is a non-ethnic variable and 


'i 

|! . 

therefore properly "screened out" of comparisons of ethnic groups 

is demonstrated by the fact that it affects White, Black and 
Hispanic candidates alike, i.e. all ethnic groups who are 

ti 

e 

assigned to certain facilities perform less well than the same 

ethnic groups at other facilities. It is the uneven distribu- 

[I 

tion of the ethnic groups that affects the statewide pool. This 

|l 

jj distribution is the result of accident or employee choice and 
- does not correlate with any variable that can be use.! to dis- 

• tinguish one ethnic group from another. In contrast, variables 

,1 

such as quality of education and cultural deprivation, to which 
the district court analogized, are actually ethnicly related 
ji variables since they disadvantage only "minorities" in comparison 
j; to Whites. Vulcan , 36C F. Supp. at 1272; Guardians , 354 F. Supp.' 
at 705-736. The "ethnic" quality of such variables and thus ^ i 

the appropriateness of subsuming them within comparisons of test 

■ 

performance of ethnic groups is made clear in the material 


ji between the two Guard i n ns quotations used by Judge 


Lasker below 


(opinion pp. 13-14, A. 162-163). 


Even if defendants' evidence could establish 
that this difference [in passing rates] is due 
in large part to the quality of schooling, a 
prin a facie showing of discrimination would none- 
theiess remain if a test is used that significantly 
separates applicants [racially] by any factor, in¬ 
cluding poor quality schooling, and race or ethnic 
origin correlate highly with this factor.*** 

[I]f members of a minority group score signifi¬ 
cantly less well than others, then even if this 
result stems from the poor schooling many of them 
received, the burden shifts to the employer to 
provide sore adequate justification for the test. 
(Guardians, 354 F. Supp. at 705, 786). 

















! Nothing in the Guardians opinion nor the related decisions even 

! 

suggests that a neutral variable such as involved herein should 
be permitted to lend an enhancing effect to the passing rate 
comparisons. Accord, Rios , v. Enterprise Assoc iation Steam- 
| fitters Local 638 , 501 F. 2d 622 (2d Cir., 1974). 

Since within facility comparisons and only those 
| comparisons screen out the irrelevant facility effect variable, 
ou3 ondants proceeded with such comparisons in order to determine 
the extent of the ethnic difference resulting from examination 

i 

no. 34-944, if any. As noted, the only comparison which showed 


statistical significance at the pass-point level was White/Black ' 
at. Ossining. * None of the other within facility pass—point 
comparisons were statistically significant, i.e. White/Hispanic 
at Ossining, White/Black at ’'other facilities", VThite/Hispanic 
at other facilities 1 .** Each conclusion of significance and 
non-significance was based on the application of concededly 
appropriate statistical methods. See discussion and references 
pp. 29, 33-34 ante. 
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* Passpoint comparisons were relied upon exclusively by the 
plaintiffs and considered most appropriate by the court because j 
passing score determines a candidate's eligibility for appoint¬ 
ment. District court opinion pp. 11, 16, A. 159, 164. Defendants 
do not dispute this proposition, but did provide the court with | 
additional comparisons of total tost and subtest roan scores. 
Reference to the subtest mean scores shows which substest on 
the examination, if any, are generating significant ethnic , 

differences and thus must be shown to be job—related on defendants' 
case. See Subpoint B post . 

** As noted the W/II comparison for "other facilities" was inadverj- 

(footnote continued on following page) 











cp 


Judge Lasker accepted defendants' proof that the 
"disparity in passing rates between VThites and Blacks at Ossining 
is statistically significant." District court opinion pp. 12, 
h. 160. However, the Judge then undertook his own analysis of 
the data and concluded that each comparison, except White/Hispanic 
at "other facilities" which ho discounted because of snail 
sample size, showed "sign - - - bnic difference." District 
court opinion p. 12, 13, A. 160-61. 

The error in Judge Lasker's analysis lies in his use 
of the term "significance". On defendants' proof, the tern 
was properly confined to the results of concededly appropriate 
statistical methods. Gee e.g. Common-wr: Ith of Pennsylvani a v. 

O'Hoil1, 473 F. 2d at 1030-31; Chance , 330 F. Supp. at 211-212. 

In Judge Lasker's analysis, "significance" is used to express 
a layman's reaction to apparently large differences in passing 
rates within facility groups. However, even "large" face 
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j (footnote continued iron preceding page) 

| tently omitted from testimo*'” but set forth in defendant?; post- 
| trial memorandum and is not significant. Gee p. 33, ante . The 
W/ 1 I comnarir.on for Green Haven was not computed since there was 
only one Hispanic candidate. However it was not claimed to be 
significant by plaintiffs, and on the basis of X 2 (chi square) 
test, it is not significant. 







differences in passing rates do not mean that the differences 

are "significant" statistically, i.e. "different" Used on the 

2 

results of "t" tests or X (chi squares).* Only defendants 
performed the requisite statistical tests. Thus any conclusion 
of "significance" by the district court must rely on defendants 
evidence alone.** 

In addition the district court erred in discounting 
the White/JIispanic passing rate comparison at "other facilities" 
which showed no disproportionate impact on llispanics. The 
Hispanic sample size of 6 which the Judge considered as: of 
doubtful reliability was very close to the II*s of 9 (llispanics 


Thus ViiiiS Ju'cge busker is correct j.u stating that the pass** 
ing rate of Whites at Green Haven 3s 31.6t (opinion p. 12, 

A. 160) , or 36 cut of 114 candidates (Plfts )J:c. 12, A. 1347), 
and that the passing rate of Blacks is 12 .31 (actually 12.5$,) 
(opinion p. 12, a. ICO), or 1 out of 3 candidates (i Ifts. 
lb: 12, A. 1343), lie is not correct in finding that the 
difference in rates, IS.It (31.(1-22.5), although arithmeti- 
cally large, is "signif leant". The only appropriate method 
for del mining significance between these two samt,.! : s is a 
statistical one, e.g. a 1 t 1 test, end on the basis of that 
test, cuere is no significant difference found in the comp, ri¬ 
sen, The logic behind the use oi the statistical i •. :;f is 
readily illustrated by the fact that if only one more Black 
at Green Haven hud passed examination r.o. 34-944, the 
difference in tie arithmetic comparison of passing ire ou¬ 
tages would change radically. U.g. One additional causing 
Black would change the Black passing percentage to 29.. and 
the difference between h/:$ passing percentages would become 
G.6'i, a reduction in magnitude of 67$, from the original 
comparison of passing percentages. 

Notably, plaintiffs did not offer any support for Judge Lasker 
comparisons although they had available to wham an exoert in 
testing presumably familiar witli the appropriate statistical 
methods. 




I 


I flt 0s sining) and 8 (Blacks at Green Haven) which he used in his 

!i 

own analysis to support conclusions less favorable to defendants. 



District Court opinion p. 12, A. 160. See discussion ante, p. 34 
second footnote. 

I. 


The existence of the facility effect variable is 
i. further reinforced, not refuted as the district court suggests, 
(opinion p. 10-11, ?>.. 158-59), by reference to the moan score 
comparisons offered by defendants. (T. 509, 510, 511, A. 724, j 
! : 746 ' 747 '* Plfts. Ex. 12, A. 1343-1348); Dcfts. Ex. DD, A. 1934 . ! 









The mean scores of nil ethnic groups at Ossining, 
where the majority of minority candidates is located, are lower 
than the mean scores of the corresponding ethnic groups at 
"other facilities". The figures for Whites, Blacks and Hispanics 
i at Ossining/ "other facilities" are 47.32 v. 49.00 (White); 

42.96 vs. 45.21 (Black) and 41.56 vs. 48.17 (Hispanic) Defts. 

j 

Ex. DD, A. 1934. 

This pattern of all ethnic groups doing less well 
at certain facilities than at "other facilities" is again 

illustrated by reference to the Green Haven total test moans. 

I 

Again, the mean scores of al1 ethnic groups are lower than 
the corresponding groups at "other facilities". The figures 

I 

for Whites, Blacks and Hispanics at Green Haven/ "other 
facilities" are 48.68 vs. 49.00 (White); 42.00 vs. 45.21 (Black) 
and 44.00 vs. 48.17 (Hispanic). Defendants Ex. DD, A. 1934. 

| 

In addition the average of the differences between 
ethnic groups at each facility is smaller than the statewide 
| difference. Thus the average of the White/Black within 
j facility differences is 4.94 and less than the White/Black 
i difference in the statewide pool, 5.7. The average of the 
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li 

1 White/llispanic within facility differences is 3.76 and less 


than the White/Hispanic difference in the statewide pool, 4.5. 
These comparisons clearxy establish that facility effect is 
contributing to the observed differences in the statewide pool, 
thus necessitating that the facility effect variable be screened 



!i 0 , 1 t. 

j! 


Judge Lasher's review of the total mean scores and 


his conclusion therefrom that facility has no effect on observed ! 

j 

: differences in the statewide pool omits consideration of the 

I 

facts shown above, to wit, that the level of candidate perform- 

i 

ance of all ethnic groups is lower at Ossining and Green Haven 
than at "other facilities". Further, his review relies in main 

t; 

j. 

part and inappropriately on the use of statewide candidate 

i! 

pools as the standards for comparisons. The inappropriateness 
lj of the use of those pools as standards is illustrated by the fact 

i 1 


that 80t of the statewide black pool is from Ossining and there- ! 

: 

!, ! 

fore that pool effectively reflects the performance of Ossining 

ji Blacks, whereas G5% of the statewide White pool is from "other 

|; 

i 

facilities" and therefore that pool effectively reflects White 
performance at those facilities. Thus, the apparent ethnic 
differences in the statewide pool urged by Judge Lasker are in 
reality comparisons between Ossining Blacks and "other facilities 
ii Whites made in face of the established fact that a portion 
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of those apparent differences has nothing to do with ethnicity.* 
Defendants note in addition that Judge Lasker's comparisons 
contain obvious errors like describing 4.36 (W/B difference at 

I Ossining) as 'virtually identical" with 5.7 (V7/B difference in 
the statewide pool when it is in fact 24% smaller; failing to 
call attention to the fact that White/Black difference at "other 

II ' 

facilities" is 34% smaller than the statewide White/Black 
i difference; and rejecting a sample size of 6 (Hispanics at "other 
facilities") while using U's of 1, 8, 9, and 14 to support 
his own comparisons. See district opinion pp. 10-11, A. 15C-59. 


* One obtainp the ii pression from Judge Lasker's comparisons 
that he believes that if lie succeeds in showing an apparent 
difference between ethnic groups, he has succeeded in overcom¬ 
ing defendants' argument that there is a facility effect. 

This view misses the point since defendants do not argue that 
all difference is to be identified with facility effect, but 
rather that, in this case, observed differences in the state¬ 
wide pool are identified with both facility efi :ct and ethnicity 
that only ethnic differences are relevant differences; and that 
therefore "true" ethnic differences and facility effect must be 
separated and only ethnic difference assessed for purposes of 
determining the viability and extent of the prima facie case. 
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In sum, defendants' within facility passpoint compari-^ 
sons were legally and factually sound. The results of those 
comparisons showed that examination no. 34-944 had a substan¬ 
tial disproportionate impact only on Blacks at Ossining, and 
those results should have been accepted as the most accurate 
assessment of ethnic differences resulting from the examination. 


The district court should have excluded 
tiie L<iU .Suotost i ron the nrina facie case 

on cej. scants' : . 

c mg Cn t r .ubtect Jk.cI no 

disproportionate 

impact on Ossining nlacks 




i; 

Defendants carried their statistical analysis through 
lj each of the five subtests comprising examination Mo. 34-944 

ii j * 

j! and compared the performance of the ethnic groups by subtest 

j; nean -core both within each facility and in the statewide pool 

! 

j, to determine if significant differences existed. T. 509-512, 

J A. 745-48; (T. 515-516, A. 751-52; Defts. Ex. DD, A. 1934). 

i| The purpose of this inquiry was to find those subtestj 

j 

jj which CJ^ve rise to differences appearing among ethnic groups. 

!l (T. 515-516, A. 751-52) . 

I 

Accepting defendants' view that only Ossining Blacks 

jj 

j can support the requisite prim facie showing of disproportion- 

H ate impact and proceeding to analyze subtest performance, one 

II 

finds their claim can not include the law subtest since the 
difference is the Ossining Whito/Black mean scores on that 
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subtest is not not significant. Defts. Ex. DD., A. 1934.* 


The use of subtest approach with respect to examina¬ 
tion no. 34-944 is consistent with the fact that a candidate 
must achieve a passing score on the "entire" examination and 
with the opinion of this Court in Vulcan , supra . See district 
court opinion, 15-16, A. 163-64. 

While it is true that a candidate's passing score 
is a composite of his performance on all the items (questions) 
rather than an average of his subtest mean scores, it is 
equally true that when an examination consists of separate 
subtests only some which are identified with signitleant, 
ethnic differences, comparing composite scores between ethnic 
groups means comparing ethnic differences plus random or 
"chance" wrong ansv.’ers. Accordingly, where the subtest on 
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ip 

|| 

ii 


Additional within facility subtest comparisons show that 
there was no significant difference in W/B performance on 
any subtest at Green Ilaven and no significant difference in 
W/H performance on any subtest at "other facilities". 

Significant differences with respect to U/B performance verc 
found on the Report Preparation subtest at "other facilities" 
and with respect to W/II performance on the Methods and 
Supervision subtests at Ossining. Defts. Ex. DD, A. 1934. 

The effect of these findings is mooted by the fact that there 
was a plaintiff (Ossining Blacks) before the district court who 
could shift to defendants the burden of demonstrating the job¬ 
relatedness of all subtests except law. The mooting effect 
arises because a failure of proof of defendants on any subtest 
properly in issue would lead to a declaration of invalidity 
which would operate as to all persons regardless of their status i 
as plaintiffs, i.e. if an alleged content valid examination is 
found not job-related, it is invalid as to all persons, not 
simply "as applied" to the ethnic groups it disproportionately 
affected and at whose instance suit was brought. 


!j 

I! 










j; the exaTni ™tion arc severable and the data on comparative 
performance available, as herein, it is appropriate to consider 
only those subtests which are established as a source of the 
ethnic differences found in the composite score and to shift 
the burden of proof to defendants only for those subtests. 

J-his Court has not adopted the Judge Weinfeld's 
comment in Vulcan, 3G0 F. Supp. at 1272, to the effect that it 
is inappropriate to consider the separate components of an 
examination procedure in terms of their separate impacts. 

Just the opposite, this Court recognized separability within 
the examination procedure when it stated that had the physical 
and medical components as distinct from the written component 
of the Fireman's examination there in issue bean shown to be 
"biased," the plaintiffs' constitutional claims against the 
written component would have been vitiated. 490 F. 2d at 392.* 
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. # uudge Weinfeld's original comment was made in answer 

to defendants argument that since passing data was only avail¬ 
able for a point in time after the written, physical and medical 

and P med^ S i hnd bOCn J; ompletcd ' ifc wa = possible that the physical 
and medical components, not the written test, were responsible 

lh r dlsapportlonate inpact. Plaintiffs offered proof' that 
U n n i indeed responsible for the disappropriate 

impact. Unlike defendants herein, defendants in Vulc t 'in did not 
offer any proof in support for their argument, no~any proof of 

So F i ? P Su C p t p? £ arL?l f -SS? Ot ’ P0nentS in the P«x» 










T1IE DISTRICT COURT ERRED IN 
FINDING THAT DEFENDANTS FAILED 
TO PROVE 'JA.AT EXAMINATION NO. 
34-904 WAS JOB-RELATED. TiiE 
e ha; i i i jat i on ;;a ; demoi nitrated to 

BE CONTENT VALID ON TEE BASIS OF 
TEL TEST DEVELOPMENT PROCEDURES 
EMPLOYED AND TiiE COMPETENCE OF 
INDIVIDUALS RESPONSIBLE. IN 
ADDITION, TEE EXAMINATION NAS 
Si) CNN TO BE JOB-RELaTED Oil THE 
BASIS OF CONVINCING PROOF 
CONTAINED IN TIIE RECORD. 


Assuming that plaintiffs establish a prim facie 
I - 

I 

case, defendants 1 obligation to prove job relatedness consists 
( of a shoving that the examination, or those svbtcsts properly 

j! # 

in issue, A arc "demonstratably a reasonable measure of job 

ij 

performance." Gr i enr, v. Bute Power Co, , 424 U.S. 424, 4 3G 

: (1371). See also Vulcan, 490 F. 2d at 393 feitina CasD-o. 

!; - 

;;499 F. 2d at 732); Bride as cot, 402 F. 2d at 1337; Chancy, 

ji4e8 F. 2d at 117G-1173. As viewed by Judge Friendly in Vulcan, 

i|id., this demonstration requires defendants to no forward with 

I! . 

evidence and to persuade the court that there is a "substantial" 

t 

relationship between the examination under review and the job, 
albeit they need not prove this relationship " to the hilt." 


!i* In tno district court defendants undertook to prove the job- 
relateJncss of all five subtests on examination No. 34-944 
without prejudice to their argument that at least the law 
subtest was not drawn into question on a proper view of the 

P'~ 1* " 1 ■*■ acio case. Defendants take the same position before 
tms Court. 















!■' ThG judicial Action has been further described by 

I' the Division of Industrial and Organizational Psychology of the 
jj American Psychological Association, the group responsible for 
the "APA Standards" (Plfts. Ex. 2G, A. 1407-1429): 

I! for'esr?v,? Ur K S sho “ 1<1 adopt a standard 

or establishing whether tests are 

; reasonably related to a person's L- 

ability to meet the job needs of the 
employer; such a standard should demand 
neaningfu! proof of relationship to 
legitimate employer needs yet be flexible 

TttTn or P f rB i t th " con tinued utSi" ^ 

, Z r ?1 :1 ° n ° L standanzed selection devices 
'ich.may offer an effective method of 

t -‘ at J nplo ^ rent iG obtained 
^ ba f 1G .of qualifications for the 

th? ? ?° bs ln quostion rather than on 
the basis of subjective and possibly 
biased judgments.!*] 

i 

In determining whether defendants had met the test 
of "substantiality" or "meaningful proof/- the District Court ; 
stated that it was applying a "sliding scale" wherein the i 

better the quality of the test development process, the less 
proof of job-relatedness it would require, and the poorer the I 
quality of test development, the more proof, to the point 
where "only the most convincing testimony will suffice." 
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| Division 57^L r us?flff and^ro^^^^ 6 Cormittee of the 

Psychological Association in United qtatJ Ps ych°l°9y, American 
!: 457 F. 2d onr, „, : lon , States v. Ceoroia Power Co.. 

n Copies of the "APA brief 1 »f P * 8 . ^ootnoFes omitted.)- 

I Parties upon request! bC provided fc o the Court and the 












Vulcan , 3C0 F. Supp. 1276; district court opinion, pp. 21-23, 

iA. 169-171. The sliding scale approach has been previously 
} 

'approved by this Court and nay be employed in conjunction with 

{ 

content validation, used by defendants with respect to 
examination no. 34-944, since a showing that that form of 
ji validation has been properly pursued is cynonomous with competent 
test development and thus gives rise to an inference of job- 
;relatedness without the need for additional proof. V ulcan , 

' 

490 F. 2d at 395-396. Accordingly, defendants do not except 

to the application of the sliding scale approach to this case. 

i 

! However, in using this approach, the district court erred on 
; hv/o counts: first, in finding that the test development 
process for examination no. 34-944 did not meet established 

j 

standards of content validity; and second, assuming arcendo 
. tiiat such standards were not met, in failing to seriously 

I | 

consider, at the other end of the '‘scale", whether examination 

' 

no. 34-9444 was nonetheless job-related on the basis of available, 

i J 

jand defendants believe "convincing", evidence contained in the 

i i 

irecord.* Sec Vulcan , 400 F 2d at 394 and 360 F. Supp. 1276-1277. 

i i 

j. ____,_> ! 

k See _o.-.amet court opinion pp. 36-39, A. 184-137 wherein 
Judge Lasker notes that "positive evidence of job- 
reluLodncss is conspicuous by its absence" (p. 36, A. 134) 
and that certain "important" "traits, skills and abilities" 

. were omitted (p. 38, A. 186). Ho then appears to conclude 
thext defendants have not met the Vu.lcan standard of I 

"convincing" evidence necessary to prove joc-relateuness in 
the absence of an appropriate validation strategy. District 
court opinion, p. 36, A, 184 citing Vulcan , 360 F. hupp, at 
1276. but see the district court's earlier comment that tin 
demonscration or content validity was the "dispositive issue 1 
in tue case." District court opinion p. 20, A. 168. 
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See also 7i.tJ.cn v. City of Mobil e, 331 F. Supp. 1134, 1145-47 

f(S.D. Ala. 1971), affd. 4G6 F. 2d 122 (5th Cir. 1972). 

! 

i 

' A. Examination Ho. 34-944 met established standards for 


conn., , 

vaiiui t>'. 

->otii u !0 coi • mn'iica of c.i * test: 

clove io : 

u. t nroiv: 

» a no ...• j naivj utials responsible 


i lit a lcj i. 


As this Court has stated on several occasions: "An 

it 

it * . 

examination has content validity if the content of the 

!: 

;examination matches the content of the job." Vulcan , 490 F. 

i 

1 2d at 395; Guardian: :, 432 F. 2d at 1330; Chance , 453 F. 2d at 
•I 

j : 1174. Gee APA standards, Pllts. Ex. 26, pp. 12-13, A. 1415; 

( 'J'. 007-C0C, C7G, A. 1043-44 , 1J .14. It is not required that the 
'match be a perfect one. The EEOC Guidelines, repeatedly cited 1 
:plaintiffs as acceptable professional standards, state that an 
(examination is content valid if it "consists[s] of suitable 

i 

sample s of essential hnowlceyeo, shills or behaviors composing 

): 

|.the job in question." EEOC Guidelines § 1607.5 (a), Plfts. 

I'Ex. 27, A. 1430, 1432.* (Emphasis added). See also the APA 

| 

j. standards stating (Plfts. Ex. 26, p, 12, A. 1415): "Content 


Tne i.^.: Guil. JTnosS 1607.5(a) also require that content 
valid tests be "well-developed." Defendants have read 
this requirement as meaning that the test be a competent 
measuring device. The quality of examination ilo. 34-944 
as a competent measure is covered in sub-point b, infra. 
If "well-developed test" is rend to refer the process 
by which the sample of the "essential" K S & A's arc 
ascertained, tnc subject is covered in this sub-point. 
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validity is demonstrated by how well the content of the test 
samples the class of situations or subject matter about which 
[conclusions are to be drawn." (Italics deleted). Accord, 
Castro , 354 F. Cupp, at 792. Judge Lasker also apparently 
accepted the principle that a content valid test need only 
consist of a suitable sample of knowledges, skills and 
a kilities (K S f A's) in order to match trie job.* 

The match between job and the tost "sample" is 


,obtained through what may bo conveniently described as the 

test development process. Through this process, certain 

jknowiedges, skills and abilities are determined to Lc 

essential or "important" and a "suitable sample" is selected 
I 

;for inclusion on the test. In content validation, those 
■decisions arc made cooperatively by subject matter experts, 
ijiicrein Correctional Services' employees who provide the "cone.* 


We note tne * or lowing c.ahange between defendants' expert 
D.i.. . hr win h. Taylor, past President of the Division of 
Business and Industrial Psychology of the APA, and the 
Court (T. G0C-L07, A. 10-J2--13) : 

Q. In your opinion, does any sclc'ction device 
or any set of selection devices ever cover 
the wao*.e job? Do you ever know when you 
have reacncd the end? 

A. [Dr, Taylor) ho. In the first place... 

The Court: I don't think you need to expostulate 
on that. I believe even in your field it is 
[not] possible to reach the absolute truth. 

The Witness [Dr. Taylor]: Especially in my field, 
your Honor. 















JL 


jinput,* and psychometricians ("test constructors"), herein 
experienced Civil Service personnel, who evaluate the data, 
jdcciec what areas arc ancnablc to testing, choose the selection 

t 

idevice, or devices, and assume the responsibility for oroviding 
j competently constructed measuring instruments. District court 
Jj opinion, p. 23, A. 176; T. 807-S03, A. 1043-44. 

I: 

i . 

i In reviewing the co-operative decisions made with 

I 

respect to examination no. 34-544, it is well to keep in 

iaiiivi that Lac. goal of a content valid process is not to select 

i 

a s^i.iplc or b l> & A's from an abstract universe which might 


: ‘••‘•bn ru^.c, to examination no. 34-044, the "content input" 

v.us pro-. u in large measu re by the presence of "live" 
Corrcccio.s.l Services employees who participated in the 
scope cosher once (..evius and Dankheed, rifts. Lx. 0, 

A. 1 a 3 /; j. 520-j.j.:, A. 70 s-66); apj roved the examin 'd - ' on 
announce , nt including scope state., nt and eligibil j tv 
require..cads (Plfts. Lx. 17, A. 1352. Quick, T. 451-454, 

A. Cu/-»n) ; -m3* •mO, A. ‘ 01-694; V. 460-4C4, A. u0 0-700)' 

particiyc ued in tnc "job analysis," ike develop went oi t r ; 
sub-tes u descriptions ("iC S £ A Statements") ana the j i u.i" 
writing (.slits, Lx. 2, A. 1332; Plfts. bx. 12, A. 1355; 

..fts A.:. 10, A. 1359. Sperbech, Cuiros and iiarris, 

'r. 730-7.9, A. 070-00); reviewed the Laws, hoc hod and Judgment 
sun-tests prior to tne ad; :inistration.,of the examination 
(Sperbecx, T. 740-751, A. 505-87 ) (hTegel, O’. 548-552, 

A. 784- in)* reviewed- and evaluated the entire examination 
(Preiser and Quick, T. 401-487, A. 720-25). "Content" can 
also be province in recorded form as by reference to past 
sub-test descriptions or past examinations (c.g. T. 530-531, 1 
A. 76C-U7) or by the occupational survey (Defts. Lx. E, 

A. 1516—li>95),^scries of "jyost" audits at correctional 
facilities. The audit data is assembled and organized by the 
psychoi.Metrician (Classification and Pay Analysts, Defts. Lx. 

C. A. 1493) from information provided by Correctional 
Services, the subject matter experts, or by direct 
observation. 
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be labeled "good Correction Sergeantry" but rather, as the APA 
amicus curiae brief notes, to meet the legitimate needs of the 


employer as the employer perceives them. APA amicus curiae 
brief, p. 8 in United States v. Georgia Power Co. , supra . Thus, 
if Kenneth Siegal, the personnel examiner principally 
responsible for 34-944, ' p" ’ employed by another jurisdiction, 


he might well have cons. 


« content valid examination that 


was limited to custody a jcurity functions rather than one 
which included the Sergeants' role in inmate rehabilitation and 
resocialization.* Since the situational perspective is the 
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* The transition from the view of line personnel as "prison 
guards" to one where they are active participants in inmate 
rehabilitation is reflected in the occupational survev (Defts. 

Ex. E. A. 1568-69, 1570-72, 1614-17, 1623-26; 1643-46); the 
revisions in the class specifications of the Correction Officer i 
series for 1955, 1962, 19G4, 1967, 1971, (Plfts. Ex. 43, A. 1471^ 
1474, 1477, 1480, 1484) and 1972 (Plfts. Ex. 4, A. 1327). The 
rehabilitative approach also appears in the sub-test descriptions 
for examination no. 34-944 (E.g. Plfts. Ex. 8, A. 1332, 1333, 

1334 and on the examination itself. E.g. the Lav/'s subtest 
excludes "Rule C" items from the Department Pule Boo!:, Defts. Ex. 


0. (use of force and di 
articles (#4) and re 
includes items on c~ 
co-innnte contact (#'s 
21), new programs (#'s 2' 


1 ’no) but includes items on approved i 
_ eatment facilities (-*12) . Methods 
— - 1 treatment CJ16) , importance of i 


measures 


29) , 


23, 27), primary goals v. punitive 
™ores of inmate ethnic groups (*30). 

' | H for personalized supervision to 
_ cformance (#‘s 31-45), Report 
. p * writing necessary for increased 


morale and discipline (f-'s 20, 


Supervision emphasi 
train and maintain 
preparation tests 
"in-house" hearing 


46-60) (Plfts. Ex. 


1368). Judgment asks about inmate needs and health 


15), self-evaluation 


(Plfts. Ex. 19, A. 1369-1371). 


1 , 7 , 
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controlling one. Dr. Taylor was correct in stating that the be 
and indeed the only judge of whether the test development 
j process has achieved its intended result, i.e., produced a 
content valid test, or one that is in fact a suitable sample of 

II # 

Itiie job, is tile employer and subject matter expert who must 
ruse u. T. 810-015, A. 10*16-51. Dr. Richard Barrett, plainti. 
j,expert tool: no exception to Dr. Taylor on this point, and 
j.himseli refused to testify whether or not examination no. 34-9 
,'v;as or was not content valid. T. 033-80'!, h. 1131-32. 

: nccorc: ugly, the best evidence of the content validity of 
j examination no. 34-944 was testimony of Deputy Commissioner 
iWilliam Quid:, a facility operations expert of long standing 
I (T * 44 °“ 451 ' A * G76—87) who stated that lie had reviewed the 
examination and approved it as had Commissioner Preiser, 
j; ( T. 402 ' 484 “ 4tJG / A - 713, 720-22). See also testimony 
jef Hylan SperbccI:, T. 750-751, A. 93G-C7) . Motably, plaintiffs 
I could have called an "operations expert" to testify to the lad: 
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content validity of examination no. 34-944, but did not do no.* 
Although there have been few litigated cases where 

I 

i 

I defendants' evidence could be fairly characterized as a coherent 

I 

I test development process, the procedures which distinguish a 
competent from an incompetent process can be found in the 


'rno las trie l court appears to have preccived the relevance 
of the employer's'opinion of whether an examination 
tests a correct "sample" as evidenced in the following 
exchange (T. C24, A. 10G0): 


P. fto Dr. TnyJorJ Lot's assume that a deputy 
cGi.raission.ej: with extensive live experience 
in the sergeant title and in higher titles 
reviewed tnis entire; examination after it was 
given and indicated liis approval of it. Would 
you consider that type of reaction — and I am 
not asking you to evaluate his competence of 
course, but is that type of consideration at 
least seme evidence to be considered in deter¬ 
mining whether or not the test is in fact content 
valid? 

The Court: I really don't think. Dr. Taylor knows 
any more about that than I do, and I think he 
knows an awful lot. Of course if somebody at 
a level of responsibility approves the test 
that is some evidence that lie thought it was good 
and he is supposed to be trained and it ought to 
mean something. 

Mrs. Gordon: nil I am trying to establish is in 
ricking that [content validation] model the kind 
of subject matter expertise Dr. Taylor would loo): to. 

See also Judge Lasker's comments on Dr. Barrett's review 
of the substance of some of the items at T. 90G-510, 

A. 1144-4C. In view of the district court's comments, 
defendants find it remarkable that the opinion below docs 
not refex to tne testimony of Deputy Commissioner Quick 
at all. 










existing case law. See c.g. Chance , 330 F. Supp. at 218-220, 
citing following procedures as consistent with the content 
validation of Principal and Assistant Principal examinations: 
Duties statement prepared by Board of Education; expert panel 

i 

assembled to distinguished more important from less important 

I 

duties and to consult with interested persons; Eoard of Examiners,' 

i 

staff prepares items using panel and the consultants as re¬ 
sources;* Davis v. Washi n gton , 352 F. Supp. 187 (D.C.D.C. 13/2) 
sustaining promotion examination for Police Sergeant developed 
under following procedures: Solicitation of items from "men in 

i 

the field" based on situations where knowledge of "correct" 
judgment was important; review of .items by bi-racixl panel of 
senior officers and psychometrician; and candidates' challenges 
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in'valicfrtion or il’o examinations in Cha nce rested on 
the district court's finding that the procedures as alleged 
were not in fact followed. 330 F. Supp. at 21C-2.19, The 
finding that the procedures were themselves sound relied 
in part or the testimony of Dr. Barrett, plaintiffs' expert 
in that case as well, whose opinion of what the proper 
procedures wore was the same as that advocated by the Board 
of Examiners with "few differences". 330 F. Supp. at 213. 

The finding that the procedures were not in fact followed 
relied on the affidavit of Peter J. Strauss, one of the 
alleged consultants to the test preparers, who stated that his 
views had not been sought; that there was (apparently) only 
one meeting; that no consensus was obtained; and that there 
had been no follow-up by the Board of Examiners; on the 
position of then Chancellor Scribner who had refused to defend 
himself; and on the irrelevance of most of the materials which 
were generated in the course of the process. 330 F. Supp. at 
219-220. 















I 

! 

| 

1 to items after administration of examination. Compare Vulcan , 

! 360 F. Supp. at 1275 following stops in preparing Fireman 

I 

j : examination found inadequate: Test constructor referred to 

it 

tj 

j; last examination and announcement class specifications and 

ji Fire Department, magazine, and had "contact" with Chief in charge 
li 

j, of training who approved the subjects from the prior examination 
i, and suggested the addition of current events section which the 

|i 

I 

!| examiner in charge in fact added. 

i 

|: 

As will appear from the discussion below, the test 


development process for 34-94 4 came within the legal standard.' 

j 

established by Chance and Dari r. , raid is not characterized by the 

i 

deficiencies of Vulcan .* With respect to professional standards 

j 

the district court had available the testimony of defendants’ 
expert, Dr. Taylor, who defined content validation, reviewed 
the procedures used to generate examination no. 34-944 and con- 
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-Sce a l so Guar:"- ans , 3oi F. Gupp. at 792 where the district 
court no tea" "that the sampling was not "representative" of the 
job, and this Court noted that the emphasis was on arithmetic 
cind verbal skills or 1 y "superficially or peripherally related to 
police activity." F. 2d at 1338. The question of the 

validity of the pr< . '.or examinations was not reached. 

354 F. Supp. 796. 


I 












II 


cp 


eluded that a cor.petont test development process had been ! 

followed.* (T. 790-794, A. 1026-30; T. 007-810, A. 1043-46). 

The EEOC Guidelines and APA Standards, generally cited as 
embodying the relevant profession standards, were also before 
the court. Plfts. Ex. 26, A. 1407; Plfts. Ex. 27, A. 1430.** 
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* L>r ‘ Bar rct- 1 , “plaint.il i. s *' expert, agreed that the definition 
of content validity given by Dr. Taylor and employed by 
defendants throughout was correct (T. 8'/6, A. 1114) ; that the 
process by which examination no. 34-944 was generated was proncr • 
evidence of its content validity (T. 884, A. 1112); that the 
general outline" of the process was "correct" but that he h; d 
a "fading- it had not been implemented in "enough detail" 

(T. 895, A. 1133); and teat he could not give professional 
opinion on whether examination no. 34-944 was or was not content 1 
valid (T. 89', A. 1132). Put another way, since Dr. Barrett 
was not a subject matter expert himself nor had he worked closely 
witl. a subject matter expert appropriate for 34-944, ho didn't 
knew if any 'V tails" were in fact missing, or if they were, 
what they might be. 

** neither of these documents provides an operational definition 
of the test develops, nt process much less a "standard" again.: , 
which a given proce - can ba measured to determine if it is 
competent or incomptr ant. The only relevant operational 
statement for content validation is found in the EEOC Guidelines i 
§ 1607.5 (a) (A. 1432) : " [K] vider.ee for content... validity should 
be accompanied by sufficient information from job analyses to 
demonstrate the relevance of the content (in the case of job 
knowledge or proficiency tests)... ." This typo of "working" 
definition lends further support to defendants' .view that the 
best evidence of "sufficiency" and "demonstrable relevance" is 
found in the opinion of the subject matter expert who is obliged I 
to use* the test, herein Deputy Commissioner Quick and Commissioner 
Preiser. See discussion ante, p. 56-58. 








The district court classified the test development 
process for a content valid examination under four headings 
which it in turn applied to the development of 34-944. Each 

I 

heading is intended to reflect the cooperative effort of subject 

i' 

matter exports and test constructors. The headings are as 
follows: 1) "Job analysis" to determine essential knowledges, 

skills and abilities; 2} determination of the scope of the 
examination, the selection device or devices to be used, the 

weight assigned to the different devices if more than one is 

ji 

used in a selection process; 3) development of the items; and 
4) establishment of a pass point. District court opinion 
p. 23, 7i. 171. Defendants accept these headings for purposes 
of argument with the caveat that headings 1~3 should not be 

| 

considered as sequential or necessarily discrete events. See 
e.g*. Vulcan , 360 r. Supp. at 1275 ("preferable professional 
procedure is to conduct job analysis in the course of preparation 

I 

of the examination") . Davis v. Washington , supra (solicitation 
of items from mcn-in-thc— field and review by panel of senior 
|; officers and psychometrician was job analysis). 













I 


I' 


1. The "Job Analysis" 

There is absolutely no legal or professional re- 

I ! 

|i . ! 

quiremcnt that a "job analysis" be presented in a single docu- ; 

; \ 

ment or that it be in written forn at all. Indeed, as Dr. Taylor 

|} 

! testified, job cm lysis is a "process"; not a "product" (T. 

•I 

‘ 794, h. 3 030). Samuel Taylor, Chief of the Selection Process 
Evaluation Section, the unit responsible for 34-944 defined 
job analysis similarly to Dr. Taylor (A. 599-600): 

i 

"Host importantly, [job analysis] i 

in a series of operations or under¬ 
standings, by which you identify 
v.’bot peopl< do and vhv and what can 
be tested nod whiu snouxC no i.eo .ed — , 

•The process itself. 

Accordingly, it v.ns both reasonable and professionally sound 
for defendants t.o demonstrate the job analysis for examination 
no. 3i--9’4 through documents, events and understandings. 

The purpose of the job analysis is to obtain a 
"thorough knowledge of the job", Vn3 can , 360 F. Supp. at 12/4, 
or in terms of the EEOC Guidelines, 5 1607.5(a), to obtain 

* 

\ 

enough job data to provide "sufficient information" to establish 
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i 


!the probability that the K, S 6 A's tooted for are in fact a 
suitable sample of the K, S & A's composing the job. (A. 1432).* ! 
This purpose was in fact achieved during the job analysis for 
li 34-944. 


The job analysis for examination no. 34-944 was co- 
1 extensive with the test development process as it was in Davis 
1 v * Washington , sunn , and as it would have been in Chance had the 

l i 

; court approved procedures been followed in fact. 330 F. Sunn. 

! ‘ I 

!; 210-219. Both the job analysis and test development process may 

|] ' 

;! be considered to have started with the scope of conference on 

j: . ! 

JFne 1, 1972 (See Plfts. Ex. 9, A. 1337) and to have ended on or 

i| 

|! about Octet'-, r 11, 1972 when the subtest descriptions (P3fts. Ex. 

jj 

0, A. 1332) and examination had been finalized (Plfts. Ear;. IS 
j; and 19, A. 3 335, A. 1369) and the Law, Methods and Judgement sub- 

l! -64- ! 

I' 

. ■ 1'i his discussion c- job analysis, Judge Lasker inc3udcs the 
! ! determination or th< importance of the K, s 6 A's relative to 
jj each other and of the level of proficiency, or difficult'/ 

J, of the information to bo scu-.ht from the candidates. District 
court opinion, pp. 23-24, A. 171-72, citing Vu lcan , 360 F. Cupp. 

, at 1274 . 'chile it is true that the development; of a selection 
I device necessarily implies that such judgments will be made 
j (and they were in fact made with respect to 34-944), no .legal 
i or professional standard requires that they be made as pari of 
the job analysis, particularly if job analysis is viewed as an 
j initial, discrete sl.;p in test development. E.cj. The approved 
j procedures in C hanc e do not refer to relative importance or 
j difficulty levels, 330 F. Supp. 218-219. The EEOC Guidelines 
i (Plfts. Ex. 27, A. 1430) and the APA Standards (Plfts. Ex. 

,i 26, A. 1410-12, 1416-17) are silent on both those points, 

j Notably, in Vulcan there was no job analysis at all (360 F. Supp. 
! at 1275) , and no other evidence of a competent test development 
I process so that the question of at what point judgments of rela- 

| tive importance and level of difficulty must be made lest a i 

test development process be invalidated has not boon presented 
| in a "live" factual context. 









I 


i tests last reviewed by Captain Sperbeck. See Entry in "diary" 
excerpts for 10/11/72, Plfts. Ex. 10, A. 1341.* 

During that period, a series of events and under¬ 
standings occurred with the participation of both of Corrections 

I 

personnel, the subject natter experts, and the test constructors 

i 

which support the conclusion that the process was a thorough one 

s 

and thus that "sufficient information" was obtained about the Ser¬ 
geant job to support the content validity of 34-944. EEOC 
Guidelines f) 1607.5 (a), Plfts. Ex. 27, A. 1432. At the June 1st 

| 

scope conference, representatives of Corrections (Kevins and 
Bankhead) and Civil Service (Siegal, O'Grady, then Siegel's 

! 

section chief, Fitter, Steele and Durovic) had prcim Lna± / d? e- 

i 

cum;ions on the genera;, subject natter areas to be covered on 

! 

34-944 and the eligibility (time-in service) requirements. 
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*Tnc acove t •res nus 
"thorough knowledge 
the- "input" of subj 
is not readily conf 
Kevins and Bankhead 
of Correctional Set* 
of the Sergeant job 
(T. 519-522, A. 755 
"input" was provide 
ination by candidat 
challenge the relev 
of the key answer, 
"diary" entries for 
A. 1341; T. 575-578 


t bo read with the understanding that the 
of the job" which both job analysis and 
(>(t matter experts arc intended to provide 
ined to a chronological period. For example 
who attended the scope conference on k’half 
vices both had substantial prior knowledge 
(V. 529, A. 765) as did Kenneth Siegel 
-58). Similarly, additional subject matter 
d after the administration of the exam- 
e appeals process wherein a candidate nay 
ance of an item an well as the correctness 
Plfts. Ex. 3, A. 1324-25; Plfts. Ex. 1C, 
10/25/72, 11/1/72, 11/16/72, 11/30/72, 

A. 811-14. Davis v. Washington, suora. 


I 

1 







As to subject matter, it was tentatively agreed that the general 
areas would be Lav;, Methods, Supervision, Report Preparation 
(instead of the subject matter area "understanding written 
material" used on the 1970 Sergeant examination) and Judgment. 

As to eligibility requirements, it was suggested that Correction 
Officers with six months of permanent service be eligible to 
take the examination and that two yea. s of such service be re- 

i 

quired for appointment from the resulting eligible list. It was ' 

I 

also planned that Correctional Services would provide Captains 

I 

or Lieutenants to aid in developing items. Rifts. Ex. 9, A. 17,37, 

j 

T. 529-532, A. 765-60. 

| 

Following the .scope conference, Kenneth Sicgnl asst ltd 

. , . , i 

primary responsibility for the development of the examination.* 
lie determined that the Law area be half the size (15 items 

i 

opposed to 30 items) it was on the 1970 Sergeant examination 

(T. 5 73, A. 809) and prepared a tonative examination announce;-ent. 
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*On or about July 2, 1<J72 Mr. Siegal joined the Selection 
Process Evaluation Section, and Samuel Taylor became his 
supervisor. T. 533, A. 774. 









, The examination announcement was reviewed by Deputy Commissioner ! 

t 

! Quick at Corrections who testified that he disapproved die 
six month/two year eligibility requirement* but approved the 

i subject matter areas (T. 461, A. 697). Deputy Commissioner 

I' 

, Quick further testified as to tho reasons why he thought the 

«. ^. i 

subject matter areas were appropriate (T. 461-464, A. 697-700, 

‘ T. 482, A. 718) and that he did not believe that any one area 

1 i 

j was more important then another (T. 490, A. 72G). Final agreement 

l : . i 

between Corrections and Civil Service on tho eligibility require- 

!' j 

• ment (two years of experience to take the examination and three 

i 

years before appointment) and the five subject matter areas for 

examination no. 34-944 in expressed in the final examination 

< ! 

announcement. PI its. Ex. .17, A. 1352-54; T. 4 53-457, A. 689-93. 

; IJotably, plaintiffs expert, who was familiar with the document cry' 

I 

evidence and with the testimony at trial and who had visited 

j. « 

, Croon Ilavcn Correction _ Facility in preparation for his testi- 
i mony (T. 870, A. 1108) never suggested any subject matter area 

i i 

j. i 

i, that could have been tested for that was not in fact covered.*’' j 
{ 
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*' Mr. Siegel did not personally approve of the six months/two 
year pronosal, but had reflected the consensus of the Juno let, 
j : meeting (T. 537, A. 773). 

j; **See Subpoint C i nfra for discussion of alleged omissions re¬ 
ferred to in the district court opinion at p. 38, A. 186. 


i 




From approximately July 26, 1972 until approximately 

;l 

October 11, 1972, Mr. Siegal and his assistants (Elaine Walter 
| and later James Bouldin) and the cross-occupational skills unit 
of the Department of Civil Service generated the subtest 
descriptions and related K, S & A statements and the items 
for 34-944. Plfts. Ex. 3. at A. 1322-24, (Report Preparation anc 
Supervision); .ifts. Ex. 8 at A. 1332-36; Plfts. Ex. 10, A. 1339- 

j 

, 41; T. 540-554, A. 784-90; T. 558-574, A. 794-810; T. 628-705; 

i i 

A. 918-41. Since the subtest descriptions and K, S & A state- 

ii 

ments wore drafted concurrently with the development of the 

ij 

items, they are unquestionably one of the "products" of the job 
analysis process, at least in their final form. However 
' contrary to the inference drawn by the district court, their 
the concurrent development does not make them useless or 
unprofessional. District court opinion pp. 28-29, A. 176-77. 
Indeed, it appeal ''’ the same concurrent development of subtests, 

K, S & A 1 s and items was followed in Davis v. V’ashinqton, 

- - ■ - . —r 

s upra , and sustained. It was likewise approved by Dr. Taylor, 

!* recognized as sensible 

■ 

















initially by the district court. (T. 815-16 A. 1051-52) and 
passed Dr. Barret without criticism.* 


On the law, methods and judgment subtest, Mr. Siegel's 
group worked directly with three subject matter experts, 

Sperbock, Harris, a Black, and Cuiros, then Lieutenants with the 
Department of Correctional Services. T. 549, 7v. /85. Mr. Siegel 
did not simply ask the Lieutenants to prepare items, but rather 
he discussed the Sergant job with them, asked them to distinguish 
what was "important" from unimportant, then to prepare draft 
items which wore in tu:, n discussed within the group together 
with items prepared by Mr. Siegel and his assistants. T. 550- 
552, A. 786-88; T. 740-77:1), A. 976-05. There were at least live 
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7 Demounts bFj ”ieve T 7afc Hr. Siegel's testimony on the 
generation of the s.ibto. t descriptions and It, S f< A's is ouiy-~ 
clem and consistent wj ;h both his deposition and Daruol Tr.vlcr's 
test:'., ony. See district court opinion at p. 29, A. 177. Tir 
i fol?< ./ing series of-questions anti answers is referred to by 
’ the district court to supp ort the opposite conclusion (T, t r 5-C6,; 
A. 801-02) : 

[Mrs. Greenberg] 

Q. What use is made of the K, S and A 
statements? 

I 

[Hr. Sieoel] 

A. The statements themselves is — primarily 
you say for use in this examination for docu¬ 
mentation. What use is made by other people 
would depend on the circumstances. 

I 

C. Again referring to your deposition, page 36. 

• I 

0. What use is made of the K, S and A 
statement? , 

A. The K, G and A statements are used in guide¬ 
lines, in effect, in preparation of particular 
items or of items in general on — in that they 
represent the the K, S and A statements 





\ 


Continued 


represent those relevant portions of the 
position, let's say, which we wish to test 
and therefore act ® a guide in tellina us 
the types of items to write or select. 

Would you agree with that now? 

A. Yes. I thin): the question you asked 
rrie before — I assure was referring to the 
documentation of the K, s and A's. I am a 
little confused. 

Q. The question before I believe was what 
use is made of the K, S and A statements, 
ioih. .•« you misunderstood what I meant. v. T ould 
you agree with the answer you gave on your 
deposition? y 

^ ■f 53 . to , a larc J G extent a concurrent 
process, certainly m this case, where we arc 
oot-.Ji prepa’-mo individual i r -r r <„M- 

and selecting K, s and A's.' " ' ‘ 

P* V7or ? y° u Preparing individual test items 
before the K, s and A's we: completed? . 

A. Ve have three individuals who worked with 
us who are working in the department. In our 
cisci Sions with them we discussed the job. 
v.e as.;cd them to prepare items, and in the 

. of t5 ^ cir giving us items they brought 
to light certain relevant portions of the job. 

Q. So some of the items that ere on the exam 
were £g£& , » f6r “ S 

A. Yes, I would thin): so. 

Q. I believe you testified before that vou 
participated with consultants from the Depart¬ 
ment of Correctional Services in the preparation 
of items for throe of the subtesto. proparatlon 

A. That's right. 


-r,9A- 












such discussion sessions between three and five hours each 


(T. 744, A. 980); 50-GO items were prepared in v/ritten draft by 
the subject natter experts and additional situations were 
discussed.* T. 5G9-570, A. 805-0G; T. 745, A. 981. As is 
apparent, the process followed by Hr. Siegel to generate the 
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* The 

illusti 

expert:. 


reel lowing c r.ehn n ge be f 
aces how this cooperat 
and test construction 


uoon the court and Mr. Siegel 
ivc effort between subject natter 
s worked (T. 551-552, A. 787-80) 
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prepare 
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ns relatino 


to these things. Of course, they would cone beck 
with a variety of questions. 

THE CCUkT: Did they cone back with written pro¬ 
posals? 


THE UITEESS [Mr. Siegel]: That's correct, t.re¬ 
written or handwritten questions. And t' : a we 
would sit down as a group and. loo): at eacn 
question and discuss it, decide whether or not 
it was relevant, whether or not: vo should use it, 
whether it was too easy, too hard, and in son.e 
cases, for instance if we felt is was not appro¬ 
priate, the question was discarded. If wc felt 
it would bo appropriate let's say on a lieutenant's 
level as opposed to a sergeant's level, it certainly 
would not be asked for the sergeants. If it was 
on a higher level, we might file it away for use 
at a later date. 
















11 __ __ I 

subtest descriptions and items on lav:, methods and judgment was 
itself a job analysis, or even more appropriately a segment of 
the job analysis and test development process for 34-944. It 

| 

was substantially identical with the job analysis - test 
;i .development process sustained in Davis v. Washington, supra. 

The subtest descriptions and items for the Supervision 
and Report Preparation subtests were developed by the specialized 
cross-occupational skills unit of the Department of Civil 
Service. The responsibility for these subtests was delegated to 
thi3 unit by Mr. Siegal after the scope conference and after 
Deputy Co:missloner Quick approved the two subject matter areas 
■j for inclusion on the examination. All the items on the two 
subtests were reviewed and approved by Mr. Siegal prior to the 
administration of the examination and by Commissioner Preiser 


jl and Deputy Commissioner Quick prior to Commissioner Preiser's 
| decision to participate actively in the defense of the suit. 

(A. 602-10; T. 460-464, A. 696-700; T. 482, A. 718; T. 561-566, 

tj A. 797-802) . The Supervision and Report Preparation subtests 

| 

' do therefore reflect the input of subject matter experts, and 

I 

j defendants submit, their job relevance was not open to serious 
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ii 

I 

question.* Compare district court opinion at p. 31, A. 129. 

jl 

Notably, Dr. Taylor found nothing remarkable about the use of 

Ii 

i: the specialized unit to generate these two subtests (T. 014-15; 

A. 1050-51): Dr. Barrett again passed this procedure without 

• I 

critical comment. 


Ii 


I 


i! 


The final subtest descriptions find related K, S £ A 
statements for Judgment, Methods and Lav; are set forth in full 
in Plfts. Ex. 8, at A. 1332, 1333 and 1334 respectively. The 
subtest descriptions and related K, S £ A for the Report Pre¬ 
paration and Supervision subtests are set forth in brief in 
Plfts. Ex. 8, at A. 1335 and 1336 respectively, and in more 
detail in Plfts. Ex. 3, A. 1322-24. 

On the basis of the procedures followed, defendants 
submit that the subtest descriptions were based on "sufficient 
information" obtained during the course of "job analyses" and i 
thus shouxd have been accepted as reflecting a "suitable sample 1 * 
of the job tasks raid important or "essential" K, S £ A's 
within a given subject matter area..- Plfts. Ex. 27, 5 lG07.5(a), j 
A. 1430. Compare district court -pinion p. 28, A. 175. We 
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j ^ See e.g. comments of Judge Lasker at T. 252-253, A. 489-90 
finding as fact that reports were written and that they needed 
to be in understandable form. 


I: 

















: recite the Judgment subtest description and related K, S & A's 
in main part as illustrative and for the convenience of the 
Court (Plfts. Ex. 0, p. 1332) . 

: 

Do fi ni t ion of_K, S A 'jb 

{ Ui il:efITfic;"}:l:v woi us j~: 

Ability to eva luate sit u atio ns that 
miglit arise* .{~;7 a corf " et~i onal ; ~ cTTity 
and determine what, if"any, action 
should be token by an officer or super¬ 
visor. Situations involve supervisor/ 
officer, supervisor/inmate, officer/inmate 
and supervisor/public relationships. 

i 

Definition o ' 7 Tort Tasks 


Candidates must read the situation, 
evaluate it, decide what type of action 
is warranted for that particular situation, 
and choose the response that best indicates 
that action. Test items deal with such job 
tasks as (a) assigning correction officers 
to posts of duty, (b) enforcing proper per¬ 
formance of duties (c) making rounds to 
oversee security procedures, sanitary and 
safety conditions, (d) advising correction 
officers on duty, (e) cooperating with non¬ 
custodial employees, (f) preventing dis¬ 
turbances and escapes, (g) participating in 
innate rehabilitation, (h) overseeing meals 
and general movement of inmate population, 

(i) escorting prisoners to other prisons, 
courts, etc., and (j) acting as 2nd in 
command under Lt. on night shift in a facility. 

App ropriate For : 

State Correctional promotion titles (male 
and female) above the rank of Correction 
Officer. 

Situations are particularly appropriate for 
line personnel rather than hospital personnel. 



0 






s 






There remain two additional documents that were 


consulted during the course of the job analysis: the Occupational 


Survey ("Job audit"), Defts. Ex. E, A. 15_G-1G95 and the Class 


specifications, JOfts# Ex, 4, A. 1327-29. Both were criticised 


as inadequate by the district court. Opinion pp. 26-2C, A. 174- 


76. First, the district court erred in characterizing of those 


documents as "substitutes for a job analysis". District Court 


opinion p. 27, A. 17L>. They are parts of the job analysis in 


that they are data about the Sergeant job and related classes 


j ("titles") gathered largely empirically in the instance of the 


i 

i audits (Dfts. Ex. I., 7\. IMG) and presented in more organized 


i; , 

[; an & distilled form in the Class Specifications (Plfts. Ex. 4, 


I! 

A. 1327) . Moreover, the usje of the term "substitutes for a job 


i , • 

j! analysis" is inconsistent with the district court's later and 


j correct finding that the subtest descriptions and K, E K A 


statements (Plfts. Ex. 0, A. 1332-3G, Plfts. Ex. 3, A. 1322-24) 


were the "end product of the job analysis 'process,'" thus 


i conceding that a job analysis was in fact done. DisLr.ict 


court opinion p. 29, A. 177. Second, the fact that the job 


| audits were prepared following a request from the union that 


! the Correction Officer, Sergeant, Lieutenant, and related 


Jhospital titles be up graded for salary purposes, docs not 
I them "almost .irrelevant to the case" (District court opinion 


p. 26, A. 174) since the argument in support of the request was 


l that the duties of the positions had changed, requiring the 


J* 








n 




E= 


line officer to participate more intensively in inmate 


resocialization and the purpose of the audits was to see if such 


changes had in fact taken place. See Plfts. Ex. 7, A. 1331 


and Defts. Ex. E, A. 1568-69, 1570-72, 1614-17, 1623-26, 1642- 


46). Changes based on earlier audits like Defts. Ex. E, and 


on that audit as well appear the series of revised Class 


Specifications placed in evidence. Plfts. Ex. 43, A. 1471 ( 1955 ) I 


1474 (1962); 1477 (1964); 1480 (1967); 1484 (1971); and Plfts. 


Ex. 4, A. 1327 (1972). The substance of the 1971 and 1972 


changes are stated in Plfts. Ex. 3, A. 1319-20.* Of course the 


purpose of the participation of Deputy Commissioner Quick and 


the three line officers in the test development process for 


34-944 is to pick up changes in the job that have occurred since 


the 19 AO audits and 197 2 revisions of the specification as well 


as to obtain,more in depth information and incorporate the 


approach that Corrections wanted to take at the time of 34 - 944 .** 
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r~ Both the DOT: carts and the Class Specifications were prepared 
b> tne Class ra. ^cation and Pay Analysts in the Department of Civil I 
Services, /ihc minim in qualifications for that title series 4e i 
eot forth in Defts Ex. C, A. 1493-96. 


(Deft- ex r ? l'nr'i f f, th ° Pa 3 °r users of the job audits 

hi. -elf .‘•-Lcsel's purpose was to familiarize | 

T 5?l f a 7-7 £ n0 ^°lZ CCtXCn and hoc Eital Correction scries. 1 
A ‘ 7 -\ 7 * Ho cUd this_prior to the time he started work on 
It 9 *!- The knowledge he gained from the audits is thus properly 
d . a ®. n uhlch he added more detail as he proceeded 

through the test development process. T. 668-669, A. 904.05. 




V 











Third, the fact that the job audits were not used as a source 
for particular items, albeit they did provide Mr. Siegal with 
information about the "type of situations that we wanted to 

| 

i' 

frame questions in" (T. GGO, A. 904) is not a "critical point." 
District court opinion p. 27 A. 175. There is no professional 


j, . 

| : requirement that items on a examination be expressly referenced 
i| to the "empirical" data gathered during the course of the job 
i analysis, particularly where the data is up-dated by additional 

i! 

i empirical inputs of subject matter experts who participate 
directly in the test development process as was the case herein 

!• 

j Plfts. Ex. 27, 5 1607.5(a), A. 1430; Davis v. Washington , supra . 

I 

2. T he sco pe of the 3^-944; the use 

of a muli. vo le choice rest; and 
t he assn ?."' en t or chit woiohes 
Ox one to <_r.cn of the five subtests. 


As noted the scope of examination No. 34-944 was 


j! proposed at the scope conference consisting of subject matter 


j 

j experts and test constructors (Plfts. Ex. 5, A. 1337) and 

j | 

approved prior to its publication in the examination announce¬ 
ment (Plfts. Ex. 17, A. 1355) by Deputy Commissioner Quick. 

See discussion ante , p. 65-67. While it is true that the subject 
; matter areas were similar to past examinations although it will 
j be recalled that "understanding written material" was deleted 
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i 









and Report Preparation added; the subtest descriptions and 
K, S & A statements were generated especially for 34-944; the 
Ij weight of the law subtest was different from the last Sergeant 
j! examination; and all items were new.* Mr. Siegal did not -rcall 

)j reviewing, much less adopting, prior subtest descriptions and 

1 «=» 

K, 5 & A statements (T. r 4/j # *. 900). Accordingly, his statomenl 

that 34-944 was "not thi. sai,e examination [as the 1970 Sergeant 

| 

| examination] at all" stands unrefuted. T. 533, A. 769. Compare 
ji district court opinion p. 33-35, 

The entire selection process for 34-944 consisted 
following steps: candidates were required to have obtained 
| satisfactory performance ratings for the year preceding in 
order to participate in the written test; passing the multiple- 
i choice written test with raw score of 53 correct answers out of 
75 questions; and ranking on the eligible list on the basis 
, of rav score plus seniority and veterans preference credits, 
ji Samuel Taylor and Kenneth Siegal testified that they had 
| considered using supr- ' r-*+-ings as an additional clement 

| on the selection p o “■ bnf they had rejected the idea because 

I 

i of the inadequacy of the present rating system. T. 381-02, 672 
A. 617-10, 900. Thf * ~.<ot court accepted the examiners 
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* The formats for the Report Preparation and Supervision subtestjs 
had used previously and the levels of difficulty a ertained 
for similar material Plfts. Ex. 3, A. 1322-24. 
















t 


judgment on this point but we 
of a multiple choice written , 


^ characterize the use 
as f looting a "slavish 


imitation of earlier examinations" and an "alarming lack of 
independent thought." District Court opinion p. 33, 7^. 181. 

There are two responses to Judge Lasker's statements: first, 
the continued use of the multiple choice format is evidence 
that it has been working well in the past, or to the satis faction 

| 

of the employer; and second, what viable means could Mr. Siegal 

I 

have used instead? He had to test in excess of 1400 candidates 
on cit least five subject matter areas under uniform standards, 
and he had to do it within the framework of a civil service 
department that conducts hundreds of examinations a year. The 
record is silent on any serious challenge to Mr. Siegal's 
choice on this point. Dr. Barrett merely stated that he 
believed that there was a better way to test report prepara¬ 
tion. He suggested that all 1441 candidates submit samples of 
their written reports and that the reports then be graded for 
clarity (T. 921, h. 1159) . Such a procedure obviously lacks 
uniform standards which are proper elements of any testing 
procedure, provides no assurance that any given candidate will 
be tested as extensively as is appropriate, particularly if we 
follow Dr. Barrett's suggestion to the letter since the candidates 
would be submitting Correction Officer reports to obtain the 
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Correction Sergeant job; and is frankly overwhelming in its 
sheer impracticability. Notably, while the district court 
criticized the multiple choice test, it did not approve Dr. 
Barrett's suggestion for Report Preparation, and indeed, provided! 
| no indication of what choice would have constituted a better 
j choice for Mr. Siegel to make. 


The five subtests and related K, S & A were each 
assigned a unit weight of one based on the fact that each 
subtest contained fifteen items. Thin us a clear, affirmative 
choice made by Mr. Siegel and his assistants and concurred in 
by Deputy Commissioner Quick (T. 490, A. 72G) as well by the 

three line off: :crr. who wore aware that the subtests were to have 

, • 

15 questions each. 

Th'c fact that each subtest and the related K, S & A 
had equal weight is not evidence to the contrary. Mr. Siegel 
deliberately reduced the lav; subtest to a unit weight of one 
by making it one half the size it had been on the 1970 
Sergeant examination (T. 573, A. 809). Similarly he double 
weighted the Methods section on Lieutenants' written test which 












j was developed substantially contemporaneously with 34-944. 

(T. 534-535, A. 770-71).* 

i 

It was not disputed below that the weights assigned 
to the subtests are properly determined on the basis of 
judgment, and that that Judgment is best made on the basis of 


©operation and consensus among test constructors anc »Sjoct 

matter experts. (T. 572-74, A. 808-10). This was in fact done 

j ' | 

j w * th respect to 34-944. There waa no suggestion by plaintiffs' 

j 

witness or by their expert that the weights used were in fact 

' . ' 

i v/ron 9# or if they were wrong, how they should have been changed. 

3 * The develop ment of the items and 

the degree o / com potoncn or level 
1 of difficulty required' . * 

j j 

hs stated, the items on the Law, Methods and Judgment 
Subtests were developed with the direct participation of the 
three line officers from Corrections. The Supervision and Report 
1 reparation items were developed by the cross-occupational 


ji * P? e d f l st f lct c ? urt ! s reference to Mr. Siegel's testimony as 
-taking thac equal weights were used because subtests of 15 items 
allow for certain reliability computations is apparently a 
I misapprehension. District Court opinion p. 34/A. 182. As 
I fP pears from his actions, Mr. Siegal was aware of how to change 
the subtest weights and did in fact, do so with respect to 34-944. 
The point of the testimony cited by the court (T. 566, A. 802) 
j was that it you were going to increase or decrease weight, it 
•was Department policy to work in units of 15 items. 









4 


skills unit in the Department of Civil Service. All the items 
were reviewed by the Deputy Commissioner Quick after he approved 
the inclusion of the subject matter areas and by Mr. Siegal as 
well. Both procedures therefore had subject matter input, were 
competent for their purposes, and passed both plaintiffs' and 
defendants' experts without criticism. S«e discussion ante. 


pp. 65-73. 


Within the content validation process, two additional 


matters are germane to item development: the "degree of 
competence required in regard to each skill" (opinion p. 2, 

A. 172 citing Vulcan , 360 F. Supp. at 3274) and level of 
difficulty. The first area was cited by the district court 

I 

but not discussed in its opinion; evidence was taken on the second 

area at trial, but it is not referred to in the opinion. 

^ i 

Deferdants submit that both areas arc in fact one and the corrc-: 
question is whether the level of difficulty of the items j.s 
appropriate to the job being tested for.* The question in 
turn requires two inquiries: was the level of the material- 
properly assessed initially and how did it operate on the cand¬ 
idate pool. Both inquiries must be answered in favor of 34-944. 
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p * If Judge Weinfold interded a different line of inquiry by his \ 
j statement in Vulcan, defendants are not a /arc of any professiona 
i standards available in the record in this case from which his 


standards available in the record in this case from which his 
meaning may be elaborated. 


I 









cp 


As with other segments of the content validation 
process, the determination of the appropriate level of the 
material to be included on the test is made initially as a 

I 

matter of judgment. Herein, the combined judgment of subject 
matter experts and test constructors is obvious on the Laws, 
Methods and Judgment subtests. (T. 552, 771, a. 788, 1C07). With 
respect to the Supervision and report Preparation substest, 
the judgments were made initially by the cross-occupational skills 
unit and Mr. Siegal, a r d later approved by Commissioners Preiser 
and Quick. It is apparent from reference to the subtest 
c' 'criptions that these judgments were made on the basis of the 
fact that Sergeant was a "first line" supervisory position; 
that a substantial amount of report writing and reviewing was 
required; and that material at the same difficulty level had 
worked well with candidate groups in related titles. Plfts. 

Ex. 8, A. 1335, 1336; Plfts. Ex. 3, A. 1322-24. 

The item statistics generated after the administration 
show that the judgments for all subtests were correct. Defts. 

Ex. II, A. 1696-1725. As Dr. Taylo. ctocified, on the basis of 
the item statistics, the level of difficulty was "good" for the 
candidate pool, the only group from which appointments could 
be made. (T. 818-821, A. 1854-57). Dr. Barrett took no exception 
to Dr. Taylor's remarks and indeed did not review either the item 
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difficulties or any of the item statistics. (T. 992, A. 1229) 
Accordingly, Dr. Taylor's opinion must stand. 


4. The Pass Point 


! 

The pass point on the written test was set at 53 
correct answers or 70% of the material (75 questions). This 

i 

determination is properly a judgmental one and was made at 
conferences where the Department of Correctional Services was 
represented. Plfts. Ex. 10, A. 1342. As the district court 
correctly stated, the pass point finally agreed upon was the 
maximum allowed by law (T. 524, A. 760) since that raw score 
would permit a sufficient number of eligiblcs to fill the vacancies 
anticipated by Correctional Services. T. 380, A. 616; T. 1524-27', 
A. 760-63. In short, under the pass point adopted. Correctional ! 
Services obtained an eligible list of candidates who were the 
most knowledgeable about the job being examined for that it could. 
If the pass point had been lowered or abandoned entirely, the 
resulting eligible list would simply be longer and contain the 
names of decreasingly less knowledgeable candidates who would 
not be reached for appointment. The establishment of a pass 
point in this manner is entirely consistent with professional 
standards. (T. 837, A. 1073). As the APA stated in its amicus 
—~. e , f -*- n United States v. Georgia Power Co. , supra , at p. 22: 
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VJhatcvcr the level [of the cutting 
score] there should ho a defensabie 
reason. The cutting score micht he 
def end? d in ter m of the minimum. score 
ncco:;:.. irv to ass ure an account.! f 1 o\/ 
oi n?:'.; ciolovte s, or in ter :.:3 of levels 
of mastery . (Lmphasis acced) . 

In concluding the examination of the content 
validation process, it is necessary to consider the competence 
of individuals who were chiefly responsible for its execution. 

See district court opinion pp. 29-32, A. 177-180. As Dr. Taylor 
correctly observed, "even. . .a good process docs not aJways 
jguarantee that the end product will be a good product." (T. 810, 

A. 104G). Sec also T. CIO—814, A. 104G—74. Accordingly, it 
was necessary for the district court, as trior of fact, to evaluate 
the competence of at least those individuals who played a 
major role in the test development process for 34-944. To the 
extent that the district court sought to evaluate these competences, 
it omitted consideration of Deputy Commissioner Quid: entirely 
and erred in its assessment of the other individuals.* District 
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" it .is in this context, and only in this context that Dr. Taylor 
remarked that the content validation process described to him I 
i if in fact followed "constituted steps necessary but not necessarily 
I sufficient to the development of a series of job related tests." 

(T. 809, A. 104G) See district court opinion p. 37, A. 185. The 
reference to "necessarily sufficient" meant that Dr. Taylor was 
j not prepared to assess the competence of the test constructor (excont 
to the extent that he later testified that 34-944 was a competenti 
measuring device, T. 816-823, A. 1052-59) and/or the subject matter 
experts, not that some step in the process was missing. The point 
is made in clear subsequent questioning. 

0. [Mrs. Cordon]. You said "sufficient." Do 
you mean by that you would have to assess the 
competence of the individuals involved in the 
process ? 

A. [Dr. Taylor], Yes. 

















court opinion, id. 


As appears from our earlier discussion. Deputy 
Commissioner Quick and Hylan Sperheck, both for hinself and 
as a representative of the line officer group, were the major 
participants for Corrections. Hr. Siegal was principally 
responsible for Civil Service. Kate Tang and John Decker in 
the cross-occupational skills unit at Civil Service were 

responsible for the Report Preparation and Supervision subtests 
respectively. 


Although not referred to by the District Court, both ! 
Deputy Commissioner Quick's personal qualifications and his 
qualiiications as a subject matter expert appear at some length 
in the transcript. Deputy Commissioner Quick literally worked 
his way up through the ranks. Over a period of 18 years, he 
served as a Correction Officer, Sergeant and Lieutenant, and 
was assigned to practically all the posts in those positions 
T. 441-444, A 677-80. He was employed by the then Narcotic 
Addiction Control Commission for four years as a facility 
director at Mid-Hudson, Arthur Kill, Brooklyn Rehabilitation 
Center and Raybrook. He started the first Department of Corr¬ 
ectional Services drug counselling program for inmates in 1965 at 
Green Haven. T. 448-449, A. 684-85. Although he has no college 
degree, he has taught courses at Dutchess Community College in 
correction law and drug abuse as well as "in-service" courses 
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I) 

(to Corrections employees) in supervision and human relations. 

T. 448-451, A. 685-87. He has represented both NACC (now DACC) 
j and the Department of Correctional Services at professional 
meetings. T. 451, A. 687. He was appointed Deputy Commissioner 
''in 1972 (T. 451, A. 687) . In that position, he is in 

! char 9e of the 19 correctional facilities within the Department, 
j l ,e * 'facility operations", and responsible for custody, 
j 1 security, control of inmates, inmate discipline, inmate care, 

,! visiting program, liason committees and related matters. (T. 441 

r • r| 

A. 677). Between the time of his appointment and the date of 
j his testimony, July 25, 1973, he had made the rounds of the 

major facilities and had been back to "some of them" "two, three,' 

■ 

four times" although not on the weekly basis he had hoped when 

j he was appointed. T. 478-479, A. 714-15. The Deputy Commissioner 

• 

I also testified to what he believed to be the principal functions i 
and responsibilities of a Correction Sergeant. T. 479-480 A 
715-16. Neither Commissioner Quick's qualifications nor the 
substance of his testimony was c dlenged by plaintiffs, and 

i 

defendants believe it beyond cavil that Commissioner Quick had 
| ^ a PP r opriate level of knowledge about the Sergeant job in 
the context of the Correction Officer series and that he must 
be taken as a competent subject matt r expert. 
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Ilylan Sperbock also worked his way up through the ranks: 


Ho started as a Correction Officer at Green Haven in 1957, v;as 
promoted to Sergeant in 1970, to Lieutenant in January 1972 
and to Captain in February 1973 (T. 730- < 739, A. 973-7.4) . He 
worked with narcotics addicts at vroodburne (under the jurisdiction 
of 17ACC) and in ti»e narcotics unit at Green Haven. T. 738, 

A, 974. In March of 1970 he too); over command of the Correction 
Officer Training Academy, presently located in Albany, and 
continued in that position down to the date of the trial. T. 730, 

A. 974. In that position, as a Captain at the t.ir.e of trial, 
he had responsibility for training of new Correction Officers 
during their probationary terns at the Academy (3 month program) 

| and for "in-service" training program offered to all personnel 
i at the facilities (52 hours in 1972; 32 hours in 1973). T. 751-752, 
A. 987-88. Captain Sperbeck was called to full field responsibility 
when there was unrest at Green llciven (five or six weekends) and 
during the Attica riots (4 days) T. 739, A. 975; T. 764, A. 1000. 
lie had visited every institution in the Department except 7itt.ica, 
Auburn and IJlmira in his training position in the approximate 7 
month period betv;ecn January 1, 1973 and the date of his 
testimony. T. 764, A.'1000. 
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The district court found that Captain Sperbcck's 
conpetence as a subject matter expert was "greatly undercut" 
by the fact that he had little field responsiblity as a 
j; sergeant since 19/0 and that his service as a Lieutenant and 
I - Ca Ptain had been limited to the training programs. Defendants i 

j 1 

submit that this finding was not warranted and, indeed, it is the 
contrary inference that is warranted. It is obvious Captain 
Sperbeck was placed in command of training because the Depart- 
i ment believed he was an exce]lent officer and Sergeant. In 

that position he is responsible for training new Officers whom 

j 

|j Sergeants supervise as well as training Officers, Sergeants and 

|i i 

Lieutenants in the iri—service" program. He develops and approves 

! | 

the curricula for these programs, e.g. Defts. Ex. D, A. 1497 

and x. 752-755, A. 988-91, and is in regular contract with the 
i facilities (T. 7C4, A. 1000). On the basis of these activities, 
j defendants believe that Captain Sperbeck must be viewed as a 
person who knows theliSergeant job as well as other line titles, 


and in v'- i of his training position, would probably know it 
as well if not bettejr than anyone in the Department. 


Kenneth ^iegal, the personnel examiner responsible for 
34-944, held in Bachelor of Science Degree froii Renr.selear 
Polytechnic Institute and was pursuing a Masters Degree in Edu- 

I 

; 

cational Psychology and Statistics at SUTJY when he undertook 34-94< 


* 
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pcs of results could obtain from the com¬ 
parison c- the subtest job tasks with the duties statements 


job task? 
no. 34-94 




germane to the job-relatedness of examination 


a job task is found on both the 
subtests and dul s tatenents, a 
•ect correrpoi —n,the 

it and the job 3uch a 

c rrespondence wou* be con- 

r cred as showing the -oh-relatedness 
that portion of t i£ (I.c. If all 
uties statements j . il. :cre in this 

'’’tegory, then we \ It :o .ude that the 

jt covered every 1 it). 

n job tack wore oni* *ound on the sub- 

;tc, it would ic " ' “'at portion 

__ the test was it tod. I.e. 

it would be similar to vwhore 
> entire subrectic ;f the examination 
x no relationship ' the job.* 

a job task is or on the 

atiec statements, it means that that 
portion of the job v tested for 

Ji.id the question vx * as to 

'ether or not the issi was signi- 
cant.* * 
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j * As sh on chart~aFlTppendix 2, no such situations were 

found. 

**Thc j :h come within category 3 are listed on 

the bottom uuiu of the chart at Appendix 2. 

























[I 

T. 493, A. 729. He hold the competitive promotional titles of 
Senior and Associate Personnel Examiner (Defts. Ex. A, A. 1437- 
1490) during the course of the test development process T. 493, 


A. 729. 


He prepared the 1972 Correction Officer and Captain 
examinations,* and a local corrections examination. T. 518, A. 
754. He visited Cocksackie and Matteawan with respect to 
Correction Sergeant and related-titles T. 519, h. 755; t. 54 0, 

A. 776. He visited the training academy and consulted with 
supervisors there about the Sergeant job among others. T. 521, 

A. 757. He read the series of class specifications (e.g. Plfts. 
kx. 4, A. 132/), T. 521-5.'2, A. 757-5 H, the Occupational Survey • 
materials, Defts. Ex. E, A. 1516, T. 519-520, A. 755-56, past 
Sergeant scopes and tests, T. 530-531, A. 766-67, and had 
read verious texts, guides and training materials, including 
the Manual of Correctional Standards. Perhaps most 
significantly he had three line officers available to him through¬ 
out the test development process and could seek advise from them ' 
on any point that was not clear to him as well as use them 
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L t i?e 1 h’£^%^J 91 E a ^ y chnl i en 9?' ! , the officer examination 

i nut withdrew that challenge at trial. T. 8, A. 255. 












directly for the generation of the subtest descriptions and 
items on the Law, Methods and Judgment subtest On the basis 
of this information, defendants submit that Mr. Siegal was 

| 

sufficiently knowledgeable about the Sergeant job to undertake 
i the principal responsibility for constructing examination no. 
34-944, and the district court should have so found. Indeed, 

!» 

i 

defendants submit that Mr. Siegal was well on his way to 

♦ 

becoming a subject matter expert and that his input on that 
side of the test development process was therefore not to be 
lightly regarded. Mr. Siegal’s competence to construct 

' 

measuring devices is established by the fact that he did so 
successfully. See Subpoint B, post . 


The qualifications of the two other line officers 
Lieutenant Cuiros and Captain Harris were not placed directly 
in issue since they did not testify although they generally 
appear in the transcript. Mr. Decker and Mrs. Tang from the 
cross—occupational skills unit also did not testify. Their 
failure to testify was not by the choice of the defendants 
but rather necessitated by the constraints of time imposed by 
the district court and the need to have the most important 
witnesses testify during the time alotted. Defendants' counsel 
made it clear to Judge Lasker in a robing room conference 
immediately following the trial that defendants wished to 
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establish the qualifications of Cuiros, Harris, Decker and Tang 
for the record. After a series of suggestions, it was defendants 
unterstanding that the court would allow supplementation of 


the record by the filing of resumes for those individuals subject 
to the objections of the plaintiffs. The resumes were in fact 
filed including an additional one for Mr. Siegal which was 
requested by the court as Defts. Exs. GG through LL. Plaintiffs 
objected, and defendants thereafter requested, in substance, 
that the plaintiffs and the court advise in what form the 
documents would be accepted or, in the alternative, that the 
court reopen the proceedings for the taking of additinal preo^. 

Ko answer was forthcoming. The letter of defendants' attorney 
to the court, dated September 11, 1973, in response to plaintiffs' 

i 

objections, and the several resumes are reproduced at /appendix 
1 hereof. 


D. Exam inat ion . o . 3/ —ua r a competent measuring device 
as were e; c 1 or ran i:ve srntests. 


Applicable professional standards require that an 
examination be a competent measuring instrument. The EEOC 
I Guidelines 5 lG07.5(a) require that content valid tests be 
j "w£Tl-d.cvelopcd". Plfts. Ex. 27, A. Id32 See p. 53 ante. Dr. 

I 

jDarrntt testified (T. B84, A. 1122): 
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In addition [to an appropriate process 
for generating a content valid test] a 
test should always meet some technical 
j requirements of excellence. There are 

determined by item analysis as was 
described before [by Mr. Siegal], by 
determining the reliability of the test, 
the difficulty of the test, by weeding 
out items that are either to easy or too 
hard or which item analysis shows to be 
ambiguous. 

j 

j Dr. Taylor agreed with Dr. Barrett on this point. However, 

| only Dr. Taylor proceeded to make the relevant statistical 

|i determinations and on the basis of those determinations found 

! 

that 34-944 ret the "technical requirements" which Dr. Barrett 
;| believed to lie part of any good test. T. 816-823, A. 1062-59. 

ii ! 

The District Court did not address itself directly to j 
! the question of whether examination No. 34-944 was a competently J 
constructed measuring instrument. The opinion states (p. 37, 
jj A. 105): "As to all subtests. Dr. Barrett testified as to 

I 

! item defects, inconsistencies and irrelvancies with regard to 
! numerous questions. (Transcript at 903-22)". However, Dr. 

jj 

' Barrett v/as clearly wrong. Reference to the transcript pages 

j 

i shows that given Dr. Barrett's conceded lack of subject natter 
expertise he was largely engaged in an assessment of the face 
validity of certain of the items T. 902-916, A. 1140-54, a practice 
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which he considered unprofessional T. 969-970, A. 1206-07. 

Dr. Barrett also refers to certain itens and subtests as not well 

I 

constructed. T. 917, A. 1185 (Supervision); T. 918-920, A. 1156- 
58 (Report Preparation); T. 922-923, A. 1160-61 (Judgment and 

| 

|i possibly the entire examination depending on how the question is 
J 1 read). However, a determination of whether an item or subtest is 
j| well-constructed depends on the very statistical operations Dr. | 
i Barrett referred to in his earlier testimony (T. 804, A. 1'22. 
and E. Tayior at T. 817, 825, A. 1053, 1061), and which he had 
refused to perform although the information was available to 
him, i.e. Defts. Ex. H, A. 1690. Accordingly, Dr. Barrett's 
! opinion on this point should be disregarded. 


ij 


ii 

|i 


In support of examination no. 34-944 as a competent 
measure, Dr. Taylor testified that "each [subtest.] is a competentl 
constructed measuring instrument" (T. 817, A. 1053). Dr. Taylor 


calculated each item difficulty and the distribution of correct 
answers throughout the subtests and found that the "dispersed 
value" indicated a "good distribution of item difficulty" and 
thus that the "range of difficulty" was appropriate for the 
population to which it was administered T. 819-820, A. 1055-56. 
He found further on the basis of subtest mean scores and hi/lo 
splits on the multiple choice answers that the variation of the 
ethnic groups within a given subtest was considerably less than 
the variation of the ethnic groups across the test, thereby 


! 


V 
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showing that 34-944 was an equally competent measure for both 
Blacks and Whites T. 821-823, A. 1057-59. In sum, the five 
subtests are "good tests of what they test." T. 823, A. 1059. 


Mr. Siegal testified that the reliability of the 

: 

» • 

examination as a whole wan 75 (Spearman Brown), a lower 

!! 

bound, and well within professionally acceptable limits. T. 713- 

715, 7v. 949-51. See also testimony of Dr. Barrett at T. 989 , 

j 

A. 122G, stating that an appropriate level of reliability 
answers the question of whether the test constructors have 
succeeded in creating a "stable measure".* 

On the basis of this proof the district court was 

[i 

j| obliged to find that examination no. 34-944 was a well-developed 

r 

or well-constructed test both in its entirety and as to each 

t! 

subtest. This finding should then have been combined with a 
favorable assessr:.ent of the test development process and of 
the competence of the individuals involved and defendants found 
to have met all applicable legal and professional standards. 
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; * We note that Mr. Slegal 1 s abilities to construct measuring 
i devices are established as professional and competent on the 
basis of his success in creating an examination that meets all 
the requisite statistical tests for quality. The district 
court's characterization of his participation on the test 
development side as "unprofessional" becomes all the more 
remarkable in light of his demonstrated professional skill in 
I this area. 














C. Ex nr i r. n tion !To. 34 - 9 f 4 won job-rc. In ted even .if it 
\.’as net content v.ilitl . 

Even if defendants did. not succeed in demonstrating 
the content validity of examination !3o. 34-944 through their 

j presentation of the test development process, the district court 

.» 

| was obliged to proceed to the other end of the "sliding scale" 

I 

and consider whether 34-944 was nonetheless job-related. Vulcan, 
490 F. 2d at 394 and 3G0 F. Supp. 127C-1277. 

Although defendants burden of proof is an onerous 
| one since they may be obliged to prove their ease by "convincing" 
j evidence, Vulcan, id., such evidence is available in the trial 

I 

j record !iexcin. A 
I 

. 


Common sense- dictates that although the test development 


process might be determined to be inadequate as a validation 
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*The necessary implication o? the "sliding scale" approach 
adopted in Vulc an , Id. and followed below (opinion pp. 21-23, 

A. 1C9-71) is that there is no need to c-o from the validation 
end of the scale which raises an inferer.ee of jeb-relatc:dness to 
the other end of the scale where only convincing affirmative 
proof will suffice. One nay stop somewhere in the middle and 
require simply the establishment of the probability of job- 
rclotcdncss on the basis of all of the evidence. Defendants 
respectfully submit that such a standard should be applied herein 
where there was in fact a coherent test development process 
which plaintiffs' expert agreed was "correct" in its "general out 
line" but missing some "detail". T. 095, A. 1133. 











cp 


! strategy, the job information generated during the course of that 
! process and the manner in which it was translated into an 
examination would be at least be some evidence of the job- 

! 

relatedness of the resulting examination. Accordingly the 
discussion in subpoint A about the materials, events and 

i: 

i understandings that made up the test development process becomes ! 
relevant to the question of the job-relatedness of examination 

34—944, and therefore that discussion is incorporated by reference 

i 

in this subpoint. We may then follow Dr. Barrett's advice and, 

' on the basis of additional evidence in the record, "look at the 
test itself, and compare it with the job." T. 804, A. 1122. 

In this case, the comparison of the "test" with the job can be 

I 

done in two v:ays: 1) by comparison of the subtest descriptions i 
| and related K, S f« A statements* for examination no. 
j (Plfts. Ex. 3, A. 1322-24; Plfts. Ex. 8, A. 1332-36) 
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II 

I' __ , _ 

jj * The sub test descriptions have been selected as the appropriate 
I unit for comparison for the following reasons: The subtests, not 

|| the items, are the building blocks of the test, and the proper 

j focus of attention, i.e. the "sample" of K, S & A's tested for is 

I expressed in the subtest description and the K, S & A stated 

| therein can only bo properly tested by a "constellation" of items. 

(T. 808, A. 1044); and the fact that items do reflect the suhtest 
| descriptions and the K, S & A stated there was not challenged 
i below. Moreover, since the subtest descriptions were the "product" 
of the job analysis process, to the extent they are consistent 
with additional evidence in the record, the quality of the job 
analysis is likewise reinforced. 


34-944 
with the 












testimony of the witnesses v:ho tallied about the content of 
the Sergeant job; and 2) by comparison of the subtest descriptions 
and related 1C, 5 & A statements for 34-944 with the Correction 
Sergeant duties descriptions (Defts. Ex. It., A. 17S5-1930) which 
describe the Sergeant job at the various facilities' posts 
and were generated independently of the test development process 
for 34-944. On cither or both comparisons, it appears that 
there is no significant area of the Sergeant job that could 
have been tested for on 34-944 that was not in fact tested for. 
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,The following list states substantially all the 
Sergeant activities that were testified to: 

1* Whites reports frequently and prepares 
charts T. 48, 225, 280, A. 295, 4G2, 517. 

2. Supervises subordinates (CO's) T. 61, 218 
A. 308, 455 ' 

a. Sees that activities in his parti¬ 
cular area run smoothly T. 61. 218 
A. 308, 455. ' ' ' 


3 

4, 


5, 


b. 


,jCCS that CO's conduct themselves 
properly and do their work T. 61 
218, A. 308, 455. 


IIusi de<il wit!) critical situations. 

T. 11/, 219, 430, A. 354, 456, 716. 

iransport inmates outside of faciiitv 
T. 124, A. 361. ' Y 

Solve problems regarding inmates T. 124, 
A • 4 4 3 . 


7 . 

8 . 
9. 

10 . 

11 . 

12 . 


Instruct and counsel CO's T. 253 a. 490 
discipline C(Vs, explain new policies 

Make assignments to CO's T. 280, A. 517. 
First aid T. 308, A. 545. 

^ ^; rt to security precautions T. 4 79, 

Disciplining of inmates T. 479, /\. 715 . 
Make investigations T. 479, A. 715 . 

Supervisor in charge of shift T. 280 

A. 517. 
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If we then compare the listed activities to the 
subtest descriptions and K, S & A statements we find that only 
the giving of first aid is^ missing. This area was testified 
to by Henry Liburd, a Correction Officer at Wallkill, a medium 
security facility. Mr. Liburd had never been a Sergeant and 
his statement that "first aid" was a "major part" of his job 
j (T. 308, A. 545) is of dubious relevance to a Sergeant test 
j for that reason and for the' additional reasons that he worked 

I 

: at one of the less dangerous facilities in the system and that 

inone of the other witnesses who had been cither provisional or 

! 

| permanent Sergeants considered it a "major part" of their jobs. 

j 

jMoreover, even accepting Mr. Liburd’s statement as correct for 
j himself, Dr. Taylor pointed out no test is expected to cover 
j all of the behaviors composing the job in question T. 80G--807, 

A. 1042-43. 

In order to facilitate the comparison between the 
! 1^ job tasks on the subtest descriptions and the job tasks on 
I Sergeant duties statements (Deft. Ex. R, A. 1785-1530), de¬ 
fendants have prepared a chart which lists the 14 subtest tasks 
in the left hand column and then correlates (or illustrates lack 
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of correlation of) those tasks with the job tacks culled from 
, the duties statements*. The chart is set forth at Appendix 2 
[j hereof. Sirice the duties statements do not use the exact 
language found in the subtest descriptions it was necessary to 
classify the tasks listed in the duties statements under the 
appropriate subtest headings whore possible.** 


The prOCOdure followed is thus based on inspection 
of tno duties statements and common sense classification . How- 
fever, defendants submit that substantially identical results 


'.ill obtain if a different moans of compnri 


son is adopted, 


o 


** 


foci!l^‘tc^;; C ^.:;::^^°f r Wero P^pared at the 
employees includirg u^aintVf/'p °!; rc ‘ C . c ,J£ nal ° crVic ? s line 
by supervisory per onnel with•: n Vhn' o-;V®Y. worc ' . reviewed 
Commission or nuicl ' *• u-iit -r-C,,, *'ex] ity and by Deputy 

V - 444 ~ 4 ' ,, A? wS-si? £'401-35 l 2 nd “r* 

47R a 715..1/. r r. ' „ *” 0 w ->' A * 704-24; 'i‘. 476- 

T. 488-460, A.' 724 - 20 ! tX " <! " A ‘ 17!3, Deft0 - bk. R., A. 1785 

Appendix 0 ^ iCation lr ' ctho<1 iD illustrated in the Koto following 





Three types of results could obtain from the com¬ 
parison of the subtest job tasks with the duties statements 
job tasks that are germane to the job-relatedness of examination 
no. 34-944. 

1) . If a job task is found on both the 

subtests and duties statements, a 
direct correspondence between/the 
test and the job is shown. Such a 
correspondence would have to be con¬ 
sidered as showing the job-relatedness 
of that portion of the test. (I.e. If all 
duties statements job tasks were in this 
category, then we would conclude that the 
test covered every job element). 

2) . If a job task wore only found on the sub¬ 

tests, it would mean that that portion 
of the test was not job related. I.e. 
it would be similar to Vulcan, where 
an entire .subsection of the examination 
had r.o relationship to the job.* 

3) . If a job task is only found on the 

duties statements, it means that that 
portion of the job was not tested for 
and the question would arise as to 
whether or not the omission was signi- 
f icemt. ** 
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* As shown on the chart at Appendix 2, no such situations were 
found. 

**Thc job tasks which come within category 3 are listed on 
the bottom third of the chart at Appendix 2. 









On the basis of the comparisons shown on the chart, 
we may conclude as follows: 

1) . Every task that is found at more 

than one post at 2 or more facilities 
is included in the subtest descriptions. 

2) . Every t. sk that was found at at least, 

10% of the posts is covered in the sub¬ 
test descriptions. 

3) . At least 70% of the tasks at any facility 

are covered in the subtest descriptions 
(average coverage: 83%). 

4) . At least 77% of the posts have all. of 

their tasks covered in the subtest 
descriptions. 

5) . There are 881 task-post pairs of which 

857 were covered by the test or 97". 


Reference to those duties statements job tasks th.: 
were not covered in the subtest descriptions shows that they 
I are of minimal frequency across the facilities and of obvioind / 

i 

j minimal substance. Appendix 2, bottom third. 

The District Court concluded its opinion by stating 
| that perhaps the most serious defect with respect to the job- 

i 

relatedness of the examination was that "regardless [of] 
whether 34-944 adequately tests the attributes it is intend d 
to measure, it fails to examine a number of traits, skills and 
abilities which witness for both sides singled out as important 
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to the Sergeant job. Among these are leadership, understanding 
of inmate resocialization, ability to empathize with persons 
of different backgrounds, and ability to cope with crisis 
situations (Transcript at 63-64, 117, 300, 702-703)." Opinion 
p. 38, A. 106. This statement is erroneous with respect to 
34-944. The examination in fact tests for knowledge in all the 
areas cited by the court except empathy.* For example. Deputy 
Superintendent Ryder spoke of leadership in terms of the Ser- 
i geant's supervisory relation to the Correction Officers under 
him (T. 64, A. 31). The subtest description for Supervision as 
jj well as the jon tasks "enforcing proper performance of duty", j 
"advising Correction Officers on ducy" and "assigning Correction | 

!l Officers to posts of duty" found in the Law, Methods and Judg- 

{I 

jj ment subtests amply cover his point. Provisional Sergeant 
Suggs' belief that the test did not cover critical situations 
(T. 117, A. 354) is met by the use of a situational judgment 
subtest and by the "preventing disturbances and escapes" and 

| 

"making rounds to oversee security procedures" job tasks. 


- 102 - 


I * The examination aid include a question on knowledge of the 
j religious practices and mores of the Muslims T. 981-984, A. 

! 1210-21. The question was criticized by Dr. Barrett because 
' he apparently confused knowledge of the mores of a minority 
j group with having empathy or sympathy for that group. 


§ 







Correction Officer Liburd's comment that human relations and 
resocialization were not covered (T. 308, A. 545) is met by 
the "participating in inmate rehabilitation" and "referring 
inmate needs to appropriate authority" job tasks. 


Mr. Siegel's comments on attitudes are, defendants 

believe, at the heart of the district court's finding of 

omissions. Mr. Siegel testified (T. 702-703, A. 938-39): 

"Q. [Mrs. Greenberg] Mr. Siegal, are 
there certain personality traits 
or characteristics the possession 
of which would add to the quality 
of a person's performance as a cor¬ 
rection sergeant but which were not 
tested for on examination 34944? 

A. I believe that there arc? certain 
so-called personality aspects and be¬ 
havioral aspects which might relate 
to the performance of the job of cor¬ 
rection sergeant. 

THE COURT: And which were not tested? 

THE WITNESS: Correct. 

Q. I asked you that identical question 
on page 52 of your deposition. I would 
like to read your answer which, after a 
bit of colloquy, is on the bottom of 
page 53. 

'I believe again in my opinion that 
ability to treat people as individuals, 
to treat them fairly under all circum¬ 
stances or close to it, that they can 
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i! 


relate to people of differing back¬ 
grounds whether they be cultural, 
social, ethnic, what have you, 
things in general of that sort. As 
I said, being able to treat an indi¬ 
vidual, an inmate, let's say, as a 
person, as a man, are things that 
I specifically think of in terms 
of correction. Again, they arc only 
my own opinion and I have nothing to 

substantiate that belief.' 

I 

THE COURT: I am not quite sure why 
you read that. 

Q. Do you still agree with that state¬ 
ment? 

j 

A. I t'hink as a question of personality 
traits, along those lines, yes." 


Defendants do not oppose the position that it is 

i; 

j possible that certain traits or attitudes may be job-related. 

j 

I: However, the fact that they were not included on 34-94 4 is 
j not a basis for a finding of defective construction or lack of 
job-relatcdness. First, Mr. Siegal had nothing to "substantiate" 

i 

his belief and therefore, as a competent test constructor, he 
i! could not include an attitudes test on the examination. Moreover 

l| 

» # 

!' his failure in this regard is not evidence of lack of pro- 

|i 

fessionalism since neither expert witness provided the court 

j! 

j; with any statement of what attitudes, if any, were job-related. 
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I 

j Second, attitude or projective tests of the type apparently 
contemplated by the Court must be empirically validated to be 
! found job-related at all (T. 825-826, A. 1061-62); and neither 
expert knew of any empirically validated test that could be 
used for that purpose (T. 826, A. 1062; T. 941, A. 1178). 

i 

both experts also agreed that the development of empirically 
| instruments is a long and uncertain course (T. 801, 

A. 1037; T. 879, A. 1117). Thus, had Mr. Siegal sought to test 
. attitudes, he would have been obliged to use an unvalidated 
, device, and he 'would not have been able to demonstrate its job- 

It 

relatedness to the satisfaction of the court. Third, attitude 
tests are usually used as a screening device, and not as a 

. . i 

: competitive ranking device. In this sense they would be in¬ 
appropriate for inclusion on an examination like 34-944. However 

ji 

! they do approximate in purpose the practice of requiring a pro- 

I. t 

ji bationary term of all new officers (which candidates for Ser- 
; geant must have passed) wherein the officer is closely observed 

I 

j: by supervisors and terminated prior to the time he obtains 

(' ' 

i tenure if his attitudes among other matters, are not found 

! 

J appropriate. Termination 

■ ' j 
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and involuntary leave procedures are also available against 
tenured employees should emotional instability, poor attitudes 
etc. adversely affect their work (T. 480-482, A. 716-18). Fourth, 
the Correctional Services provides all its employees with 
courses in human relations, minority group culture, attitudes 
and related fields (T. 751-756, A. 987-92). In sum, Mr. 

Sicgal could achieve substantially the same if not better 
results under existing procedures than he could by administering 
an unvalidated test oij the subject matter the district court 

♦ 

had in mind. i 






THE COURT BELOW ERRED III 
DEFINING TIIE CLASS TO INCLUDE 
THOSE AGAINST WHOM EXAMINATION 
NO. 34-944 DID NOT HAVE A 
DISPARATE IMPACT. 


The District Court defined the class, for the 
purposes of granting the panoply of relief herein,* to include 
"all Black and Hispanic Correction Officers or provisional 
correction sergeants who failed 34-944 or who passed but 
ranked too low to be appointed" (A 1C7) . It erred in failing to 


exclude from the definition those against whom the examination 
1 did not have a disparate impact attributable to racial or 
■ ethnic factors. See Castro v. Beeche r, 459 F. 2d 725 (1st 
Cir., 1972). 

: 

. 

In cases of this type it is particularly important 

! 

to take care that the lines defining the class are drawn with 

I. 

precision so as to militate against sweeping so broadly as to 
take within the confines of the action those against whom no 
discrimination has been shown. Bradlev v. Miliken, U.S. 

j; _, 42 U.S.L.W. 5249 (7/25/74) cf. Weiss v. Tenney Coro. , 47 

r F.R.D. 283 (S.D.N.Y., 1969); Dolgou v. Anderson , 43 F.R.D. 

472 (E.D.N.Y., 1968). 
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Compare Bridgeport Guardians , 354 F. Supp. 778, 783 (D. Conn., 
1973); Vulcan, 360 F. Supp. at 1266 n. 1. 










r 


It is in this regard that the facility effect 


factor becomes a salient one. And it is in this regard that the 


District Court, despite its recitation of the Rule 23 criteria. 


erred in failing to factor out those against whom any disparate 


impact was not a product of race, or racially identified 


characteristics. Compare, in this regard Bridgeport 


Guardians V. B ridgeport Civil C e rvice C o;- n' n. , supra, 354 


F. Cupp. 785-C; Castr o v. Rear’ t, supra. Thus, while factors 


such as education and cultural heritage have certain 


impermissible racial/ethnic overtones, the facility effect 


is a product of choice or accident, and is not racially 


oriented.* Soe Rios v. Enterprise Association E ^fitters 


*In this reg: :a 
There the Court, 
desegregation pi 
idenLifying the 
discriminatory d 
account for the 


car, d id a to s wo r e 


candidates were 
included within 
whom the examina 


h r ad I f v v. Hili kon, su pra , is instructive. 

in reversing a circuit court three county 
an, underscored the importance of properly 
scope of dicciminntion and factoring out non- 
isparatencss. In failing to eliminate or 
facility effect, where lioz of the black 
located at Ossining and 0!.-?. of the white 
located at other facilities, the Court 
the class of plaintiffs these against 
tion did not discriminate. 


I 





— 63n ' 501 F * 2d C22 < 2d Cir., 1974). There the Court, 

, construing § 703(j) of the 1964 Civil Rights Act recognized 
that a racial inbalance not attributable to discrimination is 
not a wrong warranting relief. 

As has been shown in Point I, if the facility 
effect is factored out of the equation, the only instance 
where plaintiffs have established a prina facie case or 
signalled the District Court's further "inquiry into the causes 
accounting for pronounced racial identiflability" Filiken , s ,»nra, 
41 L. Ld. 2d n. 19 at 1009 is between Whites and Blacks at 
Ossining Correctional Facility. At other facilities between 
Whites and Blacks and between Whites and Hispanics, there 
were no significant differences in passing rates. Consequently, 
at the passing rate level, which plaintiffs urge as determinative 1 , 
there was no discrimination, no constitutional violation and 
therefore no cause of action accruing to the minorities thus 
described. 


To include them within the class, therefore, would 
be a perversion of the theory of class actions, for it would 
permit a procedural convenience to create a cause of action 
where none would otherwise exist. Eisen v. Carlisle & 
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{; Jacqueline , 479 F. 2d 1005 (2d Cir. , 1973).* 

Even assuming arguendo, that the failure to account 
for the facility effect is not error, to include within the 
^ class persons who passed but ranked too low to be appointed 
|; was nc ‘cessarily a speculation and therefore vas over-inclusive 
jj Wlt ' 1 3c5 Fcct to that subgroup. It is entirely unclear that 
j- there is such a class, and even assuming that such a class 
|| exists ' who its members are. Consequently, it does not 

constitute a proper class, and therefore, plaintiffs who, under 
f no theory, are members of such a class, if one exists, cannot 
be heard to complain on its behalf. Weiss v. Tenney Coro. . 

— v; r i- ; ^ ol< 7 tr; v. Anderso n, supra ; risen II I, supra. 
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uie proper and precise definition of the class is more than 

I 1 f °L° rderlinass in tne law, it has rather, in 

aoc.ition, an ef-ect on the nature of the proof to be adduced 
1 , f" considered, for the scope of plaintiffs claims determine 
i 1 »7‘f*f Urden 0ir UC:fonda nt's proof. Moreover, consonant with 
I supra, definition of the class has a controlling 

tif wrof f nt ; BCOpfi ° f the rcliof for the relief cannot exceed 
j the wr °ng to be remedied. See Point IV, infra. 









POINT IV 

the district court erred as a 
matter op law and abused its 
DISCRETION IN GRANTING TIIE RE- 
1 '--'°VIDED FOR IN TIIE ORDER 
AND DECREE OF JULY 31, 1974. 

S ummary of 7 , r:q uncnt 

The District Court, in its final order and decree of. 

I July 31, 197/,, granted comprehensive relief to plaintiffs, 

1 "' ! ' CrS ° f th ° ir Clnsr " “ nd others »ot members of the class and 

Wh ° nt bCSt ' had a tenuous connection to the instant action. 

ThC C ° Urt ° nj ° in0d th0 “ so - »»V Purpose, of the invalidated 
examination; mandated the creation of a new selection device 

tie be criterion validated, if feasible, coupled with a 

jj 1 fclcnt - 1 ' 1 * d ~ ota ci cjocti mandating a 1:3 appointment ratio 
until such time as exact parity is reached with the underlying 
Correction Officer title. 

i! 

Defendants urge, that even assuming arguendo the 
jj District Court was correct in finding plaintiffs' constitutional 
.rights were violated, the relief granted by the court was error 
iboth as a matter of law and an abuse of discretion. Specific .-,11 
jdefendants' urge that the District Court erred and abused its 
discretion in directing defendants to critcrion-validate the 
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II 

j! 

!j final selection device "if feasible", where in a constitutional 
case, as this is, defendants' burden is limited to only demon¬ 
strating job-relatedness; that the District Court abused its 

! 

discretion in refusing to permit those provisional Correction 
Sergeants appointed, prior to the July 31, 1974, to be permanently 

i 

appointed to the position, where such appointments would not 
adversely affect subsequent additional minority group appoint¬ 
ments and where the equities were in favor of such appointments; 

i 

l 

that once the Court refused defendants' suggestion for a limited 

t 

i! utilization of the 34-944 list, and therefore annulled the 

i 

examination, it erred in imposing preferential minority quotas 

i| . i 

!i with respect to either or both the interim and final selection 

procedures in the absence of any cognizable proof of discrimination 

'i 

or disproportionate impact resulting from examinations prior to 

|; 

34-944; that even assuming arguendo that the facts warranted the 
imposition of a preferential quota or goal, it abused its dis- 

i 

| cretion in continuing such goals or quotas until absolute parity I 
; between the Sergeant title and the underlying correction officer 

!j i 

ji title is reached; and lastly, the District Court erred in enjoin- 

i| ing defendants from terminating or otherwise interferring with 

| 

the provisional appointments of plaintiffs and certain other 
1 members of the class in the absence of any proof that those in¬ 
dividuals were better qualified than either white or other 
minority individuals. 
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h. The requirement for a criterion-validated final selection 


device 


The final order and decree of the district court 


states in part (A. 242-3): 


"3. The defendants, their agents, 
employees, and successors in office, 
are mandetorily enjoined to develop 
a lawful non-discriminatory selection 
procedure for the position of Cor¬ 
rection Sergeant (Male). In so doing, 
they shall adhere to the following 
general guidelines: 


(c) All validation studies pursuant 
to this decree shall be performed by 
means of empirical, criterion-related 
validation techniques insofar as 
feasible." 


In so doing the District Court has imposed what appeal 
to be a new constitutional requirement neither required by any 
decision nor specifically approved as a node of relief by this 
Court. Defendants' constitutional obligation with regard to 
selection devices is that of gob-rclatcdnoss. Griggs v. Dub e 


Power Co., 401 U.S. 424, 431*(1971). While both this Court and 


the KEOC Guidelines have indicated that criterion-related validity 
is a preferred mode, this Court has been specific in r fusing 
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*There the court wrote, m the context of a Title VII case: 
"The touchstone is business necessity. If 
an employment practice which operates to exclude 
Negroes cannot bo shown to be related to job 
performance, the practice is prohibited." 











to mandate that such a validation strategy (or indeed any vali¬ 
dation strategy at a. ..) is constitutionally required.* Job- 
relatcdness, the appropriate constitutional standard means only 
that the selection device used to make employment decisions 
measures a person's ability to perform the job, not the person 
in the abstract. Thus, to meet this requirement defendants need 
only show that the knowledges, skills and abilities tested for 
fairly match the content of the job. As Judge Weinfeld defined 
it in Vulcan , 3G0 F. Supp. at 1272: 

"A job-related examination is 
one that accurately tests the 
capacity of the applicant to do 
the job for which he is applying, 
or is 'rersonnblv^ construcjted to 
measure it -u?:porcs i.o i - rasure ' . " 

'(Emphasis ac.dca) . 

That validation is not a constitutional pre-requisite to show 
job-relatedness is shown by this Court's decision in Vulcan , 
supra . The Court there wrote, in language adopted, but not 
applied, by the Court below in the instant case (490 F. 2d at 
396) : 
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*In this regard it is interesting to note, as will be dealt with 
more fully, infra, contrary to this Court's "preference" or 
hierachy of validation strategies the APA Standards (PX 26, 

A. 1415-1416) eschew any such preferential mode of validation, 
recognizing that the nature of the examination usually deter¬ 
mines what form of validation strategy is most appropriate. 







I 


CP 



"As we read his opinion, the (District] 
judge developed a sort of sliding scale 
for evaluating the examination, v/herein 
the poorer the quality of test preparation, 
the greater must be the showing that 
the examination was properly job-related, 
and vice versa . This was the point he 
Trade' in saying that a showing of poor 
preparation of an examination entails 
the need of 'the most convincing testi¬ 
mony ar. to job relatedncss 1 . The judge's 
approach makes excellent sense to us. 

If the examination has been badly pre¬ 
pared, the chance that it will turn out 
to be job-related is small. Per co ntra, 
careful preparation gives ground for 
on inference, rebuttable to be sure, 
that success has been achieved." 

See Chance v. Hoard of rxnr.inors, 458 H. 2d 1167, 1173 (2d 


Cir. , 1972); ncDonnell-Pouolas Corn, v. C. rr on , 411 U.S. 792, 
n. 14 at 8 02 (1973); Pri dneport. Cuardinn s v. Br idr •.-.•mr t rj v ; ' 
Service Com 'n, 482, P. 2d 1333, 1338 (2d Cir., 1973) [not 
significantly job related]. 


Having established that the appropriate constitutenal 
standard is one of job-relatedncss, a standard that may be ret 
by showing that the examination has been validated, is valid by 
one or more of the validation strategies or is, in fact, job- 
related, it follows that the Court, in granting relief, cannot 






j, require defendants to do more, no matter how professionally 
satisfying, than the constitutional minimum. The appropriate 
remedy for a constitutional wrong of this sort is to require the 
authorities conduct a new examination free from "constitutional 
taint" 3GO F. Supp. at 1270. While a requirement of validation ' 
j may be senisblc as a professional-psychological approach, the 
state of the law is such that a requirement to validate is in 
excess of the District Court's jurisdiction, even on the equity 

side. See Mil ikon v. Bradley, _ U.S. _ 42 U.S.L.W. 5249, 

5258: 

J 

I 

"The controlling principle con¬ 
sistently expounded in our holdings 
is that, the scope of the remedy is 
determined by the nature and extent 
of the constitutional wrong." 

The constitutional wrong in this case was the use of a non¬ 
job-related selection device having a disparate racial/ethnic 

impact. The remedy must be to construct a job-related device, 
nothing more. 

Assuming arguendo however, the District Court did 

i 

j; not err in requiring defendants to use a validated selection 
device, it clearly abused its discretion in indicating a pre- 
; ference for criterion related validation. 
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In directing defendants to criterion validate the 
selection device, "if feasible", the District Court while 
parroting the language of the EEOC Guidelines (PX 27, A. 1432) 
29 C:R s 1607.5(a), failed to take account of both professional 
opinion and this Court's holdings, indicating that criterion- 
related validation is neither constitutionally required no 
appropriate to all testing situations. The qualification, "if 
feasible", is insufficient to cave this requirement for neither 
tho Court nor the Guidelines define the term "feasible" and 
the., ay furnish a fertile source for future litigation if this 
requirement is to be exalted to constitutional dogma.* 


( Writing for this Court, in Vulcan , cunrn , 490 r. 2d 

I; at 3<J4f 394 ' Judge rrien dly took a critical stance on such 

I exaltation. lie stated: 

N 

ji 

Plain,iffs insist that the only 
satisfactory examinations are 
those which have been subjected 
to 'predictive validition' or 
'concurrent validition', preferably 
the former. 
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a A r- US f d in M 5 he . Gu Clines the term "technically feasible" is 
defined as having or obtaining a sufficient nurher of mirori^v 
individuals to achieve findings of statistical and pMctiwl 

criteria^etc • mI ,°$* ain unbiased job periontance 
tl • ^- (PX 27 ' A * 1431) 29 C.F.R. § 1607.4 (b). Plain- 

* s anticipated, will argue that the terns "feasible" 
and technically feasible" are synonymous. 











The judge wisely declined to 
insist on either. The Fourteenth 
Amendment no more enacted a parti¬ 
cular theory of psychological testing 
than it did Mr. Herbert Spencer's 
Social Statics. Experience teaches 
that the preferred method of today 
may be the rejected one of tomorrow." 

j Yet d °spitc this clear caveat the District Court now mandate 

.that criterion related validity be performed if feasible. 


Wholly aside from the constitutional infirmity • 
extant in such a requirement, in so requiring defendants to 
i validate, the court failed to take cognisance of the fact th 


I the AP7\ Standards, incorporated 

II 

!Guidelines, specifically eschew 
jstrategy. The Standards state 


by reference into the EEOC 
such hierarchy of validation 

(A. 1416): 


"These three aspects of validity arc 
only conceptually independent, and 
only rarely is just one of them important 
in a particular situation. A complete 
study of a test would normally involve 
information about all types of validity. 

A first step in the preparation of a 
predictive ( crJt e rion-rela ted) instrument 
may be to consider what constructs are 
likely to provide a basis £or selecting 
or devising and effective test. Sampling 
from a conte nt universe may also be an 
early step in producing a test whose use 
for prediction is the ultimate concern." 
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The Standards further emphasize (Id.): 


"It is the intended use of the 
test rather than its nature that 
determines what kind of evidence 
is required." 


In the structure of the Department of Correctional 
Cervices, the use of the promotional examination is not intended 
to be an indirect measure but a direct sampling of the content 
universe to see if a candidate, at the time of appointment 
possesses the requisite knowledge, skills and ability to be a 
Correctional Sergeant, for he is expected to be and is immediately 
operational. Thus the purpose of 34-944 is not simply to predict 
whether a cand^'..;.Le would rake a good or bad Sergeant, but 
whether, on appointment, lie already possesses those knowledges, 
skills and abilities necessary and pertinent to the Sergeant's 
duties. In this fashion, unlike aptitude investories or LSAT's, ' 
defendants are not simply attempting to predict the future ability 
to succeed, but rather like a Bar Examination, they are atterr.rtina 
to measure the candidates relative competence to do the job now. 

>.s such, a content valid, as opposed to a criterion or constrct 

I 

validated device, is the most appropriate measure. 
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i 


Finally the practical and technical problems extant 
in the creation of a criterion-related valid test are manifold. 
Judge Friendly, in Vulcan , supra described them (490 F. 2d n. 10 
at 345): 


"For example, both-concurrent and 
predictive validation are available 
only when the examination is used 
before, which raises a serious pro¬ 
blem of security. In addition pre¬ 
dictive validation requires that the 
initial sample group be chosen without 
reference to any potentially dis¬ 
criminatory screening devices. (Trun¬ 
cation of sample). It is only after 
some period of time that the sample 
group can bo evaluated for job per¬ 
formance, and their performance on 
the job compared with their performance 
on i .in props, ex qual I .ication examination 
after this expensive and time—con¬ 
signing procedure, th qualification exam¬ 
ination proves to be invalid, or of 
1’ nrted validity, the entire process must 
begin again with another sample group. 
While concurrent validation is less 
cumbersome, it is also less trustworthy, 
since the performance of experienced 
employees on a proposed qualification 
examination may be of limited use in 


attempting to project the performance of 
new applicants on the job from their per¬ 
formance on a qualifying test. For one 
thing, highly motivated employees may do 
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well on an examination after be¬ 
coming acquainted with the job while 
they would have done poorly prior 
to being hired. In addition, both 
schemes rely on sore mode of evaluating 
the current employee's performs ce, 
such as supervisory ratings whi :n are 
ratings which are in themselves im¬ 
precise, subjective and subject to 
possible bias, rinally, a test that 
is highly predictive for one croup may 
be valueless as a predictor of job 
performance for another ... The proposed 
solution for this problem, 'differential 
validation,' ... raises 'almost in¬ 
surmountable problems'...". (Citations 
omitted). 


In light of the foregoing, the District Court 
exceeded its authority in requiring that the final selection 
procedure be criteric: validated and, in practical terms, 
ordered a remedy that will create more problems than it will 
resolve. 

b. i he district Court erred and abused its discretion in not 
permitting the provisional Sergeants to be made rr anent. 


Trior to the final decree in this case, the District 
Court permitted an arrangement whereby appointments could be 
made on a provisional basis for those who have passed Examin¬ 
ation lJo. 34-944 (h. 33-37, A. 61-74). In addition, certain members 
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of plaintiffs' class* holding provisional sergeant positions, 

I were retained in that position.* 

In the final order and decree, the District Court 

i, 

permanently enjoined defendants from (A. 242): 

I „ 

"(a) making permanent or provisional 
appointments to the position of 
Correction Sergeant (Hale) in the 
New York State Departm -nt of Cor¬ 
rections [sic] based upon the results 
of Examination No. 34-944 or any 
eligible list promulgated pursuant 
to that Examination; and 

(b) administering, promulgating 
eligible lists based upon, or in any 
way acting upon the results of Exam¬ 
ination No. 34-944 for the position 
of Correction Sergeant (Hale).” 

In order to understand the fallacy of the order, re¬ 
ference must be made to the purpose of the Equal Protection 

, Clause in the context of employment opportunity. Neither 
I 

j • L1 tle VII, nor the Constitution "ancate the use of a merit 

, system or that only the best qualified be employed. A State, 

l 

j in order words, may, unless prohibited by the Constitution, 
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^Originallythere were ten such minority provisional sergeants. 
However, soon after the litigation commenced, two of them 
voluntarily requested that they be returned to their under— 
lyirig title, and a third (McKinnie) died. Thus, there are 
not seven such provisionals. 




j! make employment decisions on any basis it deems expedient. 

'l 

I’ The apparent wrong in this case was that the State's basis for 

| 

making employment decisions had an adverse racial/ethnic impact, 
i In other words, employment decisions were made on a constitution-, 
ally prohibited basis. Perr y v. Sincormann , 40C U.S. 593, 

507 (1972) , and cases cited therein. The remedy therefore, is 
not to mandate a particular employment decision-making process, 

1 • 

but to prohibit those aspects, and only those aspects, of the 

i 

process that are constitutionally invalid. See Vulcan , supra , 

jl ! 

3C0 F. Svtpp. at 1277; Castro v. Beecher , 459 F. 2d 725, 736-7 

■! ’ 

i| (1st Cir. , 1972); Carter v. Gallagher , 452 F. 2d 327 (Cth Cir., 

1971), cert. don. 406 U.S. 950 (1972). 

In this case, as is more fully set out in intervenors' 
brief to this Court, the principles of equity require the finding 

' that the Court erred in not accepting defendants' suggestion 

I 

that all incumbent provisionals be permitted to remain in the 

1 

I positions that they have served in for a year or more. This 
limited remedial action on behalf of incumbents would not have 

j 

injured rr ambers of plaintiffs' class as there would have been 

sufficient openings to cure any significant racial/ethnic 

j 

disparities without causing any unnecessary or inequitable 

location to the incumbents. There are currently 128 provisional 













1 Sergeants, serving at correctional facilities throughout the 
State.* It is anticipated by the Department that forty 
!additional appointments will be made in the ensuing year. 

!Within these forty additional appointments, it is possible to 
cure any significant racial/olhnic imbalance. Thus, the Court' 
broad ranging bar on the use of 34 — 9d4 was at best gratuitous, 
and inequitable, x ( -suiting in an unnecessary burden both on 
tl Depart nt cf Coi - cti< 3 Services, and on the morale of 

! 

jits personnel. Therefore, the Court should set aside this part 
iof the order. 

I 

C. The C<urt having set asi ' Lon no. 34-944, era . d 

as a mutter of law and abuseJ its discretion in imposing 
a j ■■ . ti< 1 1 or 


The District Court, in addit ion to having set c i.de 
[Iexaminatif . number 34-944, and mandating the creation of a 

I 1 ... 

II valid, non-cixscrimxnatory si . Lion d /ice, furth i• j e< 

I defendants to make appointments on a 1:3 ratio until the* racial/ 


ethnic coi position of the Sergeant’s title matches that oI the 
underlying correction officer title. 
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'•'J’iiose include / pro-list provisionals, 83 pro TRO appointees 
and 35 post-TRO appointees. Defendants Supplemental Affidavit 
on Relief at 4. Thus over half of the 245 sergeant slots are 
in danger of being vacated by the Court's decree. That such 
a substantial dislocation would have a substantial adverse 
impact on the sensitive operations of the Department of Cor¬ 
rectional Services appears obvious. .See e.g. U.S. ex re l. 

Ha vines v. Mon tar. vc, F. 2d (2d Cir. Slip. Op. 2.LT 

11077774 ). ’ 













% » 


In annulling examination no. 34-944, the Distract. 

Court placed itself in exactly that position Judge Weinfeld 
wished he had been in Vu lcan , supra. There the Court wrote 

3C0 F. Supp. at 1278: 

"This court is o r the vies that 
an o:u ; ination list which is con¬ 
stitutionally i.i -ormissiblc should 
be stricl.on down in its entirety 
and the authorities directed to con¬ 
duct a row examination, .tire fro.it 
constdiutional taint — that the ncoy 
is not ho continue to base appoint. nts 
on the condemn d list but to requ:i*e 
executive or a< i.i nistretive officials 
to live up to the.’ r reopenr rbilitj.es 
and tea prepare and. cone uc'. an o.-cu..— 
ination consonant with the Fourteenth 
Amendmcni*. " 

'i ; j. • Court there further noted the inadvio. ba] ily s - 
using racial adjustments to save an existing list, except 
.... i t cir ' n otherwi r< juia. d. 360 F. SiPP* at 27S * 
i whol . unst s exist<d, the C< t held, appo 

could be made from the list on some equitable basis. 

In the instant case, the record is totally devoid of an 
cognizable evidence showing a pattern cr practice of past dis¬ 
crimination warranting an affirmative action decree. The Dis¬ 
trict Court, nevertheless, tool; it upon itself to impose a.-on 
the State a preferential quota or goal, stating (A. 18,). 
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"The: invalidation of 34-944 clearly 
authorizes the court to grant appro¬ 
priate affirmative relief, including 
mandating the creation of a new selection 
process to conform with the requirements 
of the Fourteenth Amendment and ordering 
the promotion of members of plaintiffs' 
class in a ratio designed to correct the 
effort of defendants' unconstitutional 
enp1oyma nt practices." 


This is clearly a misstatement of the appropriate 
standard. 7\s stated by this Court in Vulcan , s upra , 490 F. 

: 2d at 39C: 

"... [V7] e approach the use of a quota 
system 'somewhat gingerly' and approve 
this course on1v b ecau se no other 
method was available for affording appro¬ 
priate rel.i ■' without impairing 
essential city services." [Emphasis 
added]. 

I 

i 

. 

The District Court recognized that the record 

J .is devoid of any evidence showing that minority correction 


i 


officers 


have been deterred 


from taking promotion 


examinations 


.for the title here in question, and indeed, plaintiffs Kirkland 


I 

I 

i 

i 


and Hayes had each taken prior Sergeant's examinations each time 
they were given (T. 152, 230, A. 360, 467). Similarly Young had 
passed 34-944 and was on the eligible list, as Liburd had 
passed a previous Sergeant's examination but had not then been 
appointed (T. 35, 306, A. 2C2, 543). 
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I 


Moreover, despite the Court's clearly erroneous state¬ 
ment (A. 181), "there is evidence in the record of this dis¬ 
criminatory impact of earlier tests," this, in and of itself, is 
insufficient to warrant an affirmative action quota. First, a 
practice is not "discriminatory" unless there is a showing of a 
■ • '■> - o impact resulting from it. The evidence 

- - - Drat) Court is devoid of such a showing. There is 

. _ in the sord showing that the ethnic data on Examination 

do. 34-002* is in any way reliable, or complete. Even 
assuming are non do that the ethnic data is complete, plaintiffs 
failed to adduce any evidence showing that any disparity was 
statistically si ni icant. Chance , supra, 330 F. Supp. 210-11. 
Moreover, the respective pass point analyses show that only 
9.5£ or 94 whites who too’: that examination passed it, whi le 
none of the 4G Blacks passed and the one Hispanic failed.** 

I 

Thus, if only four blacks had passed 34-002, they would have 

I 

been no disparate impact at all. This can hardly be a showing 

of significant disparate impact. 

.*-■ • .« 
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, the 1370 examination for Correction 










Secondly, before a practice can be found to be dis¬ 
criminatory, not only must there be a showing of a dispropor¬ 
tionate impact but the users must not be able to show that it 
was job-related. Vulc an, supra , 490 F. 2d (n. 4 at 391): 

"This phrase, used by Judge Coffin 
in Crr> fcro v. Doe cher , 4 59 F. 2d 
/25, /J2 (1st Cir., 1972), seems 
preferable to 'discrimination' or even 
_ !*• ' to discrimination' , since these 
ton;.:; have acquired a prejorative 
connotation not warranted in the initial 
phase of the inquiry. The first en¬ 
deavor is to ascertain whether the 
: challenged procedure lias had disparate 

effects on particular racial groups. 

Disciiinindtion* in the invidious se nse 
exists only .if such effects are not the 
results of job-related tests." 

That rhe instant case is not a proper "pattern or 
practice" case, however, is indicated by the District Court's 
expression early in the trial, that it would prefer to decide 
this case solely on the basis of examination no. 34-944, the 
sustaining of objections to discovery on all prior examination 
lor Correction Sergeant (Male) and the fact that defendants, 
due to the time strictures imposed upon them by the Court were 
noc able to put in evidence concerning the job-relatedness of 
prior examinations for the position, though they stood ready 
to do so (T. 5-7, A. 252-254). In light of the foregoing, 




\ 


the District Court could not, as it did not, find a pattern 
or practice of discrimination and without such a finding there 
was no "past discrimination" to remedy within the meaning of 
Louisiana v. Uni ted State s, 380 U.S. 145 (1965), upon which 
the District Court relied (A. 189). Compare Vulcan , supra, 490 
F. 2d at 398 and Rios , supra, 501 F. 2d at 631-2, where the 
Court stated: 


"/applying these principles here, 
the undisputed facts justified the 
district court's grant of more 
drastic relief, them a mere pro¬ 
hibition against future discriminatory 
conduct on the Union's part. The 
Court's findings, which are not contro¬ 
verted, disclosed a pattern of lcng- 
cor.tinued and egregious racial -discrim¬ 
ination which peii.-v afed the r. L camf j. fting 
industry, precluding qualified non- 
white applicants from gaining membership 
in the Union's A Branch aiid maintaining 
it as a 'white' union. 


I.'or has the Union, despite the oppor¬ 
tunity afforded after the issuance of 
preliminary relief, voluntarily 'cleaned 
house' or taken any meaningful steps to 
eradicate the effects of its past dis¬ 
crimination. Under the circumstances 
the ironos: ; ion o7~ : ~~T. ~ ~di a j~r j.~iV y.y, n~ , c t 
an abuse o. uiscraf, iorf l l Emphasis at.acdT 
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Clearly the circumstances referred to in Rios, are not here pre¬ 
sent, therefore the Court abused its discretion in imposing 
affirmative relief. 

D. The District Court, assuming ar guendo , that the facts 
warranted affirmative relief, abused its discretion 
in continuing such relief until parity was reached. _ 

The order of the District Court required that the 
3;l preferential quota or goal be continued until such time 
as parity with the underlying Correction Officer title is 
reached (A. 243-d). It is urged that in so doing, even if a 
goal or quota should be imposed, the district court abused its 
discretion in two respects. First the standard to be employed 
is not "parity" but rather "significant disproportionate impact" 
Vulcan , cuora , 490 F. 2d n. 4 at 391. Once there is no 
significant disproportionate minority representation, there 
is no longer any evil to bo cured and no longer any basis 
for the court interfering with the employment process. Chan ce, 
supra , 330 F. Supp. at 214. 

In Swann v. Charlotte-Kochklenbcrg Hoard of Pducatlon, 
402 U.S. 1, 24 (1973), the Court eschewed any concept of a con¬ 
stitutional right to a particular racial mix, whether it be in 
a classroom, a school system or a job. The Court wrote (Id .): 
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"If we wore to read the holding 
of the District Court to require 
as a matter of substantive con¬ 
stitutional right, any particular 
degree of racial balance or mixing, 
that approach would be disapproved 
and we would be forced to reverse." 

See also Spencer v. Ku^ler , 404 U.S. 1027 (1972); and Mi 11 ikon v. 

' Bradl ey, __ U.S. _, 41 L. Ed. 2d 1009, 1089 (1974) where 

| the Court construed the language in Swann to mean that - 

| 

"...disegregation, in the sense of 
dismantling a dual school system, 
does not require any particular racial 
balance in each 'school, grade or 
classroom'." [footnote omitted] 




I 




i 


The District Court, thus in requiring exact parity 
in the Sergeant title with what it apparently believed to bo 
the relevant base population, has violated the rule of con¬ 
struction extant in the Sv/ann-.”i.l liken line of cases, and 
therefore, as did the District Court in Milliken, abused 
its discretion. See Harper v. Havor & Cit y Counci] of Balt 1 ' : ore, 
359 F. Supp. at n. 5 1187, citing 'Castro v. Beecher, supra. 


Moreover, in balancing the equities, to require ab¬ 


solute parity, in effect, requires that appointments be made 

A 

solely on the basis of a racial classification, further ex¬ 
acerbating the problems extant in any goal or quota decree, the 
question of morale, the problem of having a sufficient qualified 
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minority pool, the need for making appointments on a rational 
non-discriminatory basis have not been considered at all by 
the Court. Even more importantly, because of the rapidly 
changing characteristics of the underlying population^ ( 4 s is 
shown by the answer to interrogatory 5, PX 3, as summarized in 
PX 31 (A. 1447)), between January 1, 1973 and May 1, 1973, 


minority 

employment in the 

underlying 

Correction 

Officer title 

increased 

from 457 

to 526 

an increase 

of 15.1% over a four mon 

span. The statistics are 

shown as follows: 



1/1/73 

o/o 

5/1/73 

o/o 

net change 

WHITE 

3872 

89.5 

3864 

88.3 

-1.2 

BLACK 

362 

08.3 

395 

8.8 

+ 0.5 

HTSPASTC 

9P 

02 .2 

133 

2.9 

+ 0.7 

TOTAL 

4325 

100.0 

4490 

100.0% 



Between 

May 1, 3.973 and May 

27, 1974, 

the number of 


: minority employees in the underlying title increased from 526 
ito 610, an increase of 15.9%, the statistics being: 


! WHITE 
I BLACK 
I HISPANIC 
TOTAL 


5/27/74* 
4060 
447 
16 3 
4670 


o/o 

86.9 

9.6 

3.5 

100 '. 00 


net change 

-1.4 
+ 0.8 
+0.6 
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[ See, Supplemental Affidavit on Relief of Judith A. Gordon, sworn 
to June 24, 1974, n * on p. 10 








A s these figures show, defendants if required to 
maintain parity, even on an interim level, would be placed in 
the position of being in compliance at an one point in tire, 
jj yet being in violation, through no fault of their orn, almost 
? immediately thereafter. Such a situation cannot be countenanced. 
S 20 Rios , supra , 501 F. 2d at 033. 

I 

Assuming arguendo , the District Court was correct 
! in mandating parity with the underlying pool, it nevertheless 
■ erred, as a matter of law and abused its discretion in its 

selection of the pool against which to compare the racial/ethnic 


it 



composition. In so doing it committed the same error as 
did the District Judge in Rios, supra, 501 F. 2d at 632. 

There the District Court assigned a goal of 301 based apparently 
on the estimation that non-whites constitute approximately 
25.091 to 30.06% oi the total population of New York City, 

Nassau and Suffolk Counties. This Court, however, was quick to 
point out that the relevant population for minority purposes was 
not the gross population figure, but members of the working 
force who, but for the discriminatory practices, would have be¬ 
come steamfitters. Thus, it did not include women, it did not 


include children under the age of 10 years. Therefore, in 
I assessing the relevant underlying population, males, eighteen 
and over in the labor force within the relevant geographic area 
i The Court wrote, 501 F. 2d at 633s 


I 

* 
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"However we believe that reliable 
statistics with respect to the labor 
force provide a more accurate ba~sr5 
for arriving at an appropriate non¬ 
white percentage goal than does the 
information relief upon by the district 
court, which included not only males 
forming the labor force, but females, 
children, retired persons, and others 
who would not, absent discrimination 
have been the source of union members 
or apprentices." 


In the instant case, while the relevant underlying 


population appears facially clear, it is not. We start with 


the proposition that an affirmative action goal or quota is 


not essentially forward looking, but backward looking - to 


provide for those who, but for, the unlawful practices would 


have been in the position in dispute. As the tables on p. |3I 


supra show minority representation in the underlying Correction 


Officer title has rapidly increased ;ince 1970, and indeed was 


one of the considerations in lowering the minimum experience 


requirements to two years' service to take, three years for 


appointment (T. 456, A. 692). Thus, if any goal or quota 


is imposed, it should reflect the fact that not all Corrections 


Olficers were eligible for appointment or even competing at the 


tm,-.e 34-944 was administered; that for a substantial portion of 


the relevant underlying minority population, 34-944 was the 
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first examination that could bo taken; and that consequently, 
the degree of exclusion of minorities from the title in the 
past, if any, was, at best, small.* (According to plaintiff 
Kirkland, in 1965 there were "ton or fifteen" and in 1968, there 
were approximately twenty-five) . Even assuming that none Oj. 
the 1968 minority candidates were repeaters, the pass rare was 
approximately 101 or four of forty. The same as the total 
rate on the 1970 examination (T. 234, A. 471). 


The Court, therefore, in requiring parity did not draw 

degree of precision as required by the rulings 

In Rios, supra , 510 F. 2d at 633, the Court 

importance of such precision. It there stated: 

"However, we believe that from the 
outset the court should be guided by 
the most precise standards and statis¬ 
tics available in view of chc delicate 
constitutional balance that must be 
struct in the use of such goals and 
quotas between the elimination of dis¬ 
criminatory effects, which is permissible 
and the involvement of the court in un¬ 
justifiable 'reverse racial discrimination,' 
which is not." 
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* 11 - should "further be noted that prior to 34-944 , there had 
been at least 4 non-white Correction Sergeants. In addition 
to Captain Harris and Lieutenant Hill, were a Ben Thompson, 
who apparently was fired and Clarence Cheatham, who refused 
the appointment (T. 237, A. 474). 


lines with the 
of this Court, 
emphasized the 







See United States v. Ironworkers Local 86 , 443 F. 2d 544 
(9th Cir., 1971), cert. den. 404 U.S. 904 (1971). 

It would appear therefore that the District Court in 

| imposing a parity requirement, did not concern itself with 

either the facts of this case or the law applicable to it. It 

rather, despite the requirement that a court should approach 

the use of quotas "gingerly", took a broad-based position without 

any supporting data, and without any sensitivity to the limited 

purpose of a goal or quota. For this reason alone, the decree 

of the District Court should be vacated. 

I 

I 

I 

One further matter must be considered, the interim 
J appointment procedure. (Order and Decree dated July 31, 1974, 

I i!4) (A. 243) . Wholly aside from the defects inherent in the pro- 
! cedure already discussed in the context of the requirement of 
the final selection procedure, the interim procedure, insofar as 
it mandates permanent appointments suffers from the additional 
defect of superfluousness. The title at issue in this case, 
unlike those in Vulcan , supra , or Bridgeport , supra , is not an 
entrance level title drawing its candidates from the population 
as a whole. It rather draws its candidates from a pool of 
trained, experienced correction officers. Consequently, the 
need for making permanent appointments is not as pressing as it 
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would be in the case of patrolmen or firemen; as necessary posi¬ 
tions can be filled on an interim provisional basis. The obli¬ 
gation of the State under the Civil Service Law, and the State 
Constitution is to make appointments and promotions on a merit and 
fitness basis "to be ascertained, as far as practicable, by 
examination which, as far as practicable, shall be competitive 
N.Y. State Const. Art. 5, § 6. In eliminating the com¬ 
petitive examination requirement, the District Court has, in 
effect, avoided State constitutional requirements, as binding 
on defendants as is the Fourteenth Amendment. For this reason, 
insofar as it appears that the interim provisions lead to 
permanent, a 3 opposed to provisional appointments, to the 
Correction Sergent position, the Decree should be vacated. 

E. The District Court Erred in Enjoining Defendants from 

Terminating or Otherwise Interfering with the Provisional 

Appointments of Plaintiffs and Certain other ?4embers of 

The Class ____I 

Though not specifically included in the final order 

and decree of July 31, 1974, the District Court, in its "so 

ordered" opinion enjoined defendants from (A. 189): 

"...terminating the provisional appoint¬ 
ments of the named plaintiffs and those 
members of the class who are provisional 
Correction Sergeants solely because of 
there inability to pass 34-944." 

This, in the absence of any showing that plaintiffs or members 

of their class currently serving provisionally in the position 

are as or better qualified than anyone else whether whites or 

other minorities. 








Provisional appointments arc made pursuant to Civil 
Serv. L. § 65 for a temporary period not to exceed nine months. 
They carry with them no tenure or other rights, no presumption of 
ability, merely a statement that the individual, but for the re¬ 
quirement of the eligible list, is qualified to serve in the posi¬ 
tion. Russel ] v. Hod ges, supra. Thus, to freeze plaintiffs and 
members of the class in their provisional positions is to create 
rights where none exist. This canr.ot be countenanced. 

That the appointments of plaintiffs and others as pro¬ 
visionals was not made on a competitive, merit-based system is 
amply shown by the record. Superintendent Shubin, the Super- 

| 

intendent of Ossining Correctional Facility, ashed his supervisor: 
to each submit ten names of those thought to be "sergeant 
material" (T. 71, 03-4, A. 318-331). The recommendations coming 
!l from Ossining were, according to Deputy Superintendent Ryder, 
jj based on]y on drawing from those Corrcctic Officers at Ossining 
who were willing to serve t-mrorarily as a Supervisor, not from 
the best of all eligible Correction Officers in the State. There¬ 
fore, the order of the District Court restraining defendants from 
interfering with the minority Correction Officer appointments 
constitutes an abuse of discretion and, at best, an invidious 
distinction between list provisionals (those who would be per¬ 
manent Correction Sergeants but for the District Court's injunc¬ 
tion) and non-list provisions covered by the Court's injunction 
merely because the non-list provisionals are Black. 

Such an order cannot stand. 
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POTH" 1 V 

*s=u=— ~; —:rrs.-ar 

THE COURT ERRED IN AWARDING 
ATTORNEYS FEED UNDER THE FACTS 
AND CIRCUMSTANCES OF THIS CASE 
AGAIEST THE STATE OF NEW YORK. 


Governign Immunity Pars the Av;ard of 
Attorney' r, Fees 


Plaintiffs asked and the District Court granted in 
this civil rights action, brought under 42 U.S.C. 55 1981, 1983, 
that in addition to declaratory and injunctive relief they also 
be awarded costs and reasonable attorneys' fees.* 

This action, like Chance v. Board of Examiners , 330 F. 

Supp. 203 (S.D.H.Y., 1971), n ff'd 450 F. 2d 11G7 (2d Cir. 1972); ; 

i 

Bridgeport Guardians v. Bridcoeort Civil Service Commiesion. 354 1 
— ■» - « * — ■ —— - - ■ ‘ - - - - . _- - ■ « 

F. Snpp. 770 (D. Conn., 1973), aff'd in nt. and rcn. in rt. 402 
F. 2d 1333 (2d Cir., 1973); and Vulcan Gocletv v. C ivil Service l 
C oi mission , 360 F. Supp. 1265 (G.D.N.Y., 1973), aff'd 490 F. 2d 
1 387 (2d Cir., 1973), in a civil rights action challenging 

procedures used in appointing individuals to positions in govern¬ 
ment service, as having a disparate racial/ethnic impact and not 
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* It shouj d be" notes In passing that plaintiffs are representedj 
in this action by attorneys employed by the NAACP Legal Defense | 
and Education Fund, Inc., a non-profit, tax-exempt organization j 
whose funds derive from voluntary contributions and foundation 
grants, and that under no circumstances do plaintiffs' attorneys i 
charge their clients fees for services rendered. Thus the instant 
situation is one where the choice is not between charging cither| 
plaintiff or defendants fees, but seeking compensation from the 
government of the State of New York for services rendered to a 
miniscule (.000051) part of the population, against all the people, 
as against no recovery at all. 











based on dcnonstrately job related criteria.* Griggs v. Duke 
Pov;er Co. , 401 U.S. 424 (1971) ; r.cDonnell-Douglas Corp. v. 

Green , 411 U.S. 792 (1973). 

Plaintiffs named as defendants in this action the 
Commissioners of the State Civil Service Commission, the 
Commissioner of the State Department of Correctional Services, 
both individually and in their respective official capacities, 
as v/cll as the Department of Correctional Services and tbe Civil 
Service Commission itself.** While named as parties in their 
personal capacities, the natural defendants, never having been 
properly served, never came within the Court's jurisdiction, 
Kirkland v. Department of Correctional Services , 358 F. Supp. 
1349, n. 1 at 1350 (S.D.N.Y., 1973).*** As a result, any award 
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While a no action was brought under 42 U.S.C. 55 1981 and 1983 
and their jurisdictional counterparts 28 U.S.C. 55 1343(3) and (4), 
as the action v;as begun after the effective date of the 1972 
amendments to the Civil Rights Act of 19G4, plaintiffs, of course 
had the speedier and less expensive remedy of proceeding under 
that Act before the State Division of human Rights and the Equal i 
Employment Opportunity Commission. 42 U.S.C. 5 2000e(a), as amend. 
Pub. L. 92-2G1, §2(1). | 

** It goes of course, almost v;ithout saying that the subdivisions, 
not being "persons" arc quite naturally not subject to judicial , 
decree against them, including an av/ard of costs, as thest-atutes 
42 U.S.C. 55 1931, 19..u are limited to actions against "persons"._ 
Tan£ v. A omc-llate Div u .i»jn , F. 2d (2d Cir., 1974). 

*** V -"~A motion r.ade artg>* the initial order in this case, on 
April 1, 1974, for leave to join the individual defendants, was 
denied by the District Court on July 15, 1974. No appeal was 
taken from this order (A-232) . 






CP 


II 


j' trade would, of necessity, be an award against the sovereign 

| 

State of New York. The Court below rejected defendants' 

| Eleventh Amendment claim relying on Cates v. Collier , 4 89 F. 2d 
298 (5th Cir., 1973); Sins v. Amos , 340 F. Supp. 691 (M.D. Ala., 
! 1972), aff'd 409 U.S. 942 (1972) and La P.aza Unida v. Volpc , 57 

ji 

F.R.D. 94 (N.D. Cal. 1972). The Court erred in rejecting 
j defendants' Eleventh Amendment argument.* 


In its simplest and most basic terms, the doctrine of 
soverign immunity** bars the federal court or Congress, from 
invadinq the State Treasury and requiring that payments be made 

!: ' I 

therefrom. Edelnan v. Jordan, _ U.S. _, 4 2 U.S.L.W. 4 419 


(3/25/74); Sostre v. McGinnis , 442 F. 2d 178 (2d Cir., 1971), 
cert. den. sub. ncm. Sostre v. Oswald, 404 U.S. 1049 (1972) ; 


Rothstein v. Wyman, 467 F. 2d 226 (2d Cir., 1972), cert. den. 
411 U.S. 92 (1973). 


The purpose and meaning of the Eleventh Amendment is 
most recently discussed by the Supreme Court in Edelman , supra . 
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j ■* That counsel fees have been awarded to plaintiffs in cases 
involving municipalities or school districts (see § 718 of the 
i Emergency School Appropriations Act of 1972) is no moment where 
states are involved as neither municipalities nor school districts 
are possessed of sovereignty. Lincoln County v. Luning , 133 U.S. 

529. . . i 

** The related concept of official immunity is to be distinguished. 

Compare Edelnan v. Jordan , U.S. _, 42 U.S.L.W. 4419 

(3/25/74) with Scheuer v. Rhodes, _ U.S. _, 42 U.S.L.W. 

4543 (4/17/74). 








There, the Court granted certiorari to resolve a conflict between 

this Court's holding in P.othstein , supra and a conflicting 

Seventh Circuit ruling in Jordan v. Weaver, 472 F. 2d 985 (1973). 

Edelinan , supra 42 U.S.L.W. at 4421. Speaking for the Court, Ilr. 
h 

Justice P.enguist noted that the Eleventh Amendment represented 
an immediate (in constitutional terms, necessarily counted in 
! year’s) reaction to the Court's determination in Chisolm v. Georgia, 
2 Dali. 419 (1793). The Court wrote of Chisolm (42 U.S.L.W. at 


4422) : 


"The decision in that case, that a 
State was liable to suit by a \tizen 
of another State or of a foreign country, 
literally shocked the Nation. 


While the [Eleventh] Amendment by its 
terms does not bar suits against a State 
by its own citizens, this Court has con¬ 
sistently hold that an unconsenting State 
is immune from suits brought in federal 
courts by her own citizens as well as by 
citizens of another State." 


Preceding Edelman by some two years, this Court wrote in Sostro 
v. McGinnis, supra 442 F. 2d at 205: 


"This liability [imposed under 42 U.S.C. 

§ 1983] however, is entirely personal 
in nature intended to be satisified out 
of the individual's own pocket. Moreover, 
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the doctrine of sovereign immunity, as 
codified by the Eleventh Amendment, bars 
the exaction of a fine from a state treasury, 
at least on account of tortious actions 
committed by its agents under the circum¬ 
stances of this case." 


Similarly in Roths to in , supra d G 7 F. 2d at 23G-7, Judge McGowan*, 

writing for this Court, stated: 

"It is one thing to tell the Commissioner 
of Social Services that he must comply 
vith federal standards for the future if 
the State is to have the benefit of federal 
funds in the program he administers. It is 
quite another thing to order the Commissioner 
to use State funds to make reparations for 
the past. The latter would appear to us to 
fall afoul of the Eleventh Amendment if that 
basic constitutional provision is to be 
conceived of as having any present force." 

The Court continued 4f.7 F. 2d at 23 8: 

"The doctrine of E_x Parte Young has made 
it possible for suits to be - brought in 
federal courts against state welfare 
officials without impingement on the 
Eleventh Amendment, but the available 
remedies against thou do not comnr ohond 
judgments involving the r .•’rent o..~*mono^ 
which "re inte rn to iv -'Tnci cn~can 

only eo - 1 icy.:. <. >.- it jv the utre 

of state; fundr; .*' (Emphasis supplied] 


It is thus clear from this discussion that the States are immune 
from money judgments against them, no matter whether it is termed 
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Of the District of Columbia Circuit 












"pnuitnlO o restitut ’ on" or inci donF^rTTho iriunct i vp rr!^”” 
crrantrd under the doctrine 0 f Ex Parte Vnnrr , sunrn, or part o* 
the comprehensive ro]ir' the Courts of entity should fashion unde 
tho broad errant of power upr’or 42 U.S.C. $ 1^R3. Ron Rothsto^n 
v. runra 4 07 F. 2d at 237. 

°f course, it is not contended that the Eleventh 
Amendment ^ arR tfl ° federal court from connollina a State official 
f ron hrinrr.ina bis conduct into crrplinn.ee with constitutional 
standards. Nor is it contended that the Eleventh Amendment bars 
the federal court fron issuinrr iniunctivo relief which by its 
nature, necessarily reouires the expenditure o' public nonies. 
v. Pi Chord son , 403 n.S. 3f5 (D.«71) ; Coldhr^r, v . Kelly , 

| 39? n.f. 2 (1 ° /o) . That this case presents is a situation. 

where the imposition of counsel foes, whether " ronsona.b? o" or 
j not, is in no way "a necessary consonuoneo o' compliance in t^e 
future with a substantive federal cuestion determination" 

Edo Iran v. Jordan, sunrn, 42 U.R.L.T7. /l ^ 2 d . it is rather that 
the award of counsel fees represents nothino more than a fern o' 
compensation to plaintiffs and thoir attorney akin to and part 
of the measure o' dnmnnes.* Jordan v. Ciliioan , 500 F. 2d 701, 
70°-10 (0th C i r. , 1° 2/i) ; Rkehnn v . P.d. pQ Trust ees, nioomsbupo 
Rtate College , 50 } p. 2d 31 (3d Cir., 5/19/7 *). 
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* As wasHinrerree. p v chief Justice Burner in Scheuer v. Phodec 
surra a novemr ent should not ho forced into n~o“U ion wE FF ' j t 
ooverr . at its peril. ^his is Particularly so in the canal’ 
employment area, where by the time it appears, that an examination 
has a disparate impact, the examination itself is, months old, and 
the neod to robe appointments nav be critical. The discrimination 
is thus not apparent until months after the act is done. 


>"iC/ 


>7T -r. 

AX; 












li 


Hor is it significant that the State itself ic not 
named as a party. It is now too well settled to be susceptible 
of debate that where state officials are sued in their represent-] 
ative (as opposed to their personal capacity) the real party in 
interest is the sovereign and it is entitled to use its sovereignty 
to protect the public fisc fror invasion, though state officials ! 
are nominal defendants. Edclmsn v. Jordan , supra 42 U.S.L.W. at 
'3422; ri. raloyc.es v. Department of Public health and Welf rro. 411 
U.5. 275 (1973); K onnccott Copper Cor o, v. State Tax Corn 'n.. 

327 U.S. 573 (1946); Ford r ot or Corn , v. Department of Treasure , 
o23 U.S. 459, 464 (1945); Great Norther n Life Ins. Co. v. Road, 

322 U.S. 47 (1945) ; Roths to i n v. (Syrian , supra; Vrestberrv v. 

Fisher, .309 F. Supp. 12 (D. be., 1970); Sostre v. .McGinnis , 
supra. 

The Court below's reliance on the language of Gates 
v * Collie r, 489 F. 2d 298 (5th Cir. 1973) to the effect that 
the award of counsel fees out of the State Legislature's 
appropriation for the operation of the prison, is clearly 
misplaced, as the case was decided before the Fdelman decision.* j 
For the same reasons, Sims v. Amos , 340 F. Supp. 691 (M.D. Ala., \ 
1972) and La Rasa Uni da v. Vo lpc , 57 F.R.D. 94 (IJ.D. Cal., 1972) 1 
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y Indeeu the viabiJrty of Gates is seriously cast in doubt since!, 
xn part it relies on the "equitable restitution" theory specifier'll- 
rejected by the Supreme Court in Edelnnn.Gates v. Collier, sunrn 
489 F. 2d at 302, sec particularly n. 2. 


7 






is similarlv ninnlncpf’.* 


Defendants concede that, to sene extent, the obi t<~*r 
dictum in this Court's recent decision in Jordan v. Fusari , 496 
F. 2d 646, (2d Cir., 1074) undercuts its Eleventh Amendment 

arqument. There the Court remanded to the District Court to 
consider the pronrietv of local fees in a 5 1°P3 action. The 
Court addressed the Eleventh Amendment bar in the followina toms 
(496 F. 2d at 651): 

"It is true th it defendant did not acree 
to pav attornov's foes, and indeed has 
onposed thr^ with overv conceivable 
araument except the eleventh amendment. 

Hut in this context, vn do not believe 
that the eleventh amendment, waived as 
to benefits, could bar the claim for 
fees alone. Moreover, it appears to us 
that the allowance awarded here as part 
of an ordoi- cra.nti.na iniunct.ive relief 
[restrainina defendants from enforcir.a 
a provision of the imenr)o\mont com^en- 
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* Tiiat Sinn van ultinatelv affirmed by the Supreme Court, dries 
not in licht of Edeln an, surra r mnbe it control 1 inn precedent, aq 
F.deln an over ruler;, and therefore vitiates Sims 1 value. As the 
Court wrote in Sheban, surra 501 F. 2d n. 7 at 42-43: 


"The contention could he made 
to expresslv overrule its snm.m 
Sir s v. Amos, 400 U.S. 9^2 (l ft 
Supp. 9?7 (".F. Ala. l n 72) (3- 

award of attorneys foes aqains 
which was to be satisfied from 
the Court meant to leave the i 
Gates v. Col 1 ier , <ipn p. 2d 29 
Tollowina S-!>-s and cuotinc the 
statement raisina the eleventh 
before the Court. Such a core 
be inconsistent with the Fdelp 
We attribute the Court’s ommis 


that, by failino 
arv affirmance in 
72), aff'q 336 F. 
iudao court) of an 
t state officers 
the state treasury, 
rsue onen. See 
P (5th Cir. 1973) , 
i u r i s d i c t i o n a 1 
amendment issue 
1 usi on won 1 d , hovrever , 
an Court's rationale, 
sion to inadvertence. 


We think Fdelman must be read as closina the door 
on anv monov award from a state treasury in any 
catecorv". 

See also, Jordan v. Cil 1 man , sunra 500 F. 2d at 708-9. 








sation law barring pregnant worsen from 
receiving unemployment compensation] has, 
at most the 'ancilliary effect on the 
state treasury', which Edelmrn v. Jordan 
... characterizes as 'a permissible ana 
often inevitable consequence of the prin¬ 
ciple announced in L_x Parte Younn, ' 209 
U.S. 123 (1908). (Footnote omitted). 

It is urged that the Court should reconsider this statement, as 

the award of counsel fees is not within the purview of the 

exceptions announced in EdoIran .* The "ancilliary effect" 

referred to in Ed el: an \.ero those that flowed from the injunction 

itself.** Thus in Ex Parte Young the State treasury was affcctec' 

because the Attorney General was enjoined from, enforcing a 

statute, and penalties for violation of the statute would have 

brought substantial funds into the state treasury. 

In Graba n v. Richardson , 103 U.S. 365 (1971), another 
example of an "ancilliary effect" decree, a substantial effect 
on the state fisc was mandated because state welfare officials 
were enjoined from denying welfare benefits because of alienage. 
Finally in Go!dbera v. Kelly , 397 U.S. 254 (1970) the funds c 
expended because the State could not terminate benefits without 


a prior adversay hearing. 
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^ Indeed, the award of counsel fees is more akin to the exaction 
of a "fine" or payment for services rendered both barred by the 
eleventh amendment. See Costre , supra. 

** The recent decision oi Fins Court in Class v. Horton, F. 

2d _ (2d Cir. Slip Op. 85, 10/10/74) (Dkt. Ho. 74-1702) while j 

on its face reaffirms Jordan, supra , is distinguishable on the 
grounds, recongizca by the Court, that the award of counsel fees ,i( 
a necessary result of attempts to gain compliance with a decree whi 
by its terms is prospective in naturals truly ancilliary within i 
the meaning of Edo1man , while in the instant case it is not. 


I 










The Court in Priolman , supra describes the exception 
as follows (42 U.S.L.W. at 4424) : 

"But the fiscal consequences to state 
treasuries in these cases were the 
necessary result of corpliance with 
decrees which by their terms v;ere 
prospective in nature. State officials, 
in order to chape their official conduct 
to the mandate of the Court's decrees, 
v/ould more likely have to spend money 
from the state treasury then if they had 
been left free to pursue their previous 
course of conduct." 

Ihis is the ancilliary effect on state treasuries that the Court 
in iiLiilai-21 fc, ur.d consonant with Bx Parte young . 

Die u.7ara of counsel fees however stands on an entirely 
dif.i j.ont footing. The State, if it is found by this Court to 
engage in unconstitutional conduct, nay have to expend money in ! 
order to bring its conduct into compliance v/ith the Court's 
decree. But such expenditures are "a necessary consequence of 
compliance in the future with a substantive fedora) question ' 
dc^c i.i.ij.nation, * The compensation to plaintiffs for counsel fees. 


while ancilliary to the Court's decree is, in no way, a "necessary 

result of corpliance with decrcoi which by their terms are 

prospective in nature." it is rather, even assuming the viability 

of the "private attorney general" theory relied on by the plaintiff; 

and the District Judge, a form of compensation or restitution of 
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* VnoEG expenses arc necessarily those incurred in connection 
with and validation of the new examination device. 


1 







monies paid or expenses incurred.* As such, it is akin to 

the practice condemned by this Court in Sostro , supra , 442 F. 2d 

at 205. Ford Motor _ Co. - v. De partment of Treasury , supra. See 

~- - ° ck v * °^ara, 320 F. Supp. 109C (D. Del., 1970) (3 Judge 
Court).** 
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"T J. SkoTiy D'rirjic recently stated, writ inn for the 

District of Columbia Circuit on bnne in v 

- T orton , 495^F. 2d 1026, 1037 TT97T;T- " ■ — ^ V * 

"The first purpose of an award of fees is to 
make the client whole. See Clark v. American 
-/^ijL r i . Co J12-t' I'-D. La. 320 F. supp. 709"TIT>u) , 
nff’o 5tn Car., 437 F. 2d 959 (1971); United 
v • L lu t " 1 7Ptorobj .1 r Insurance Co. ."*77. 
or., , 5 f. su, , . LcrTTol.-TT^- 

of C thr a i S th ® M thc ■*«*«• of damages in any run 

, r x tort ° r conticct case. See Prosser, Tcrts, 3d Ed 
L 1 ? fc J j; R f s t«cerent of the Law of Contracts 55 326 et sea* 

In an analogous situation, the Court in Ilrtural Pc 

T l iTg l r V * mTY 221 i ^g-\ Prot » AcTenc £* 484 F7 VirfJji , * . ’ T§- 

WdTvnr^ l i ? l ’ ad it: nt - cossat y to look to a statutory 

^ h H o ? to impose costs against the United States. As 

whn h -n™ " atC °- h - W York nnd thc United States are sovereigns 

on stitn- >S d ?« W ^ Vt 5 sove f clnn immunity, the necessity of relying 

42 u s ?qr|i n ? a 'i aiV ‘ r u° f ajnrnunit y the United States in 

1 U.o.c. j 18 j7.i- 2 infers that sovereign immunity applies to 

costs and attorneys' fees. See also United States v. Chemical 
L oundnt; i m,.jnc. , 272 U.5. 1 (1926). TH T a Ssen c”of A 
specixi l; n.ii. y authorizing costs and attorneys fees aaainst the 

H n q p e onnn' ™unity bars such awards). See 42 

S 2000e-5 (k). Under our federal system, a State is 
as much a sovereign as the United States. 











B. The Court Below, Undor the Facts am 1 Circumstances 
of This Case, Erred in Awarding Plaintiffs' 

Peasonahl e Attorneys Fees. 

The District Court, v;hilo conceding the correctness of 

defendant's proposition that in the ordinary course of litigation 
i 

each party is to hear their own attorneys' fees, nevertheless 

I awarded plaintiffs reasonable attorneys fees in this case. j n so 

II 

jdoing it relied on the so-called "private attorney general" excop- 
i tion to the general, rule. KirV*and v. Urw York State Dent, of 

i Correcti onal Serv., 37 A p. Supp. 1361, 1380 

• ' / 

j{S.D.!!.Y., 1974}.* (A-190 et sea.) 

The exception upon which the Court relied, finds its 
I source in Kronen v. Biggie Pe-’- Enterprises Inc., 390 tJ.S. 400 

i 

|J (1908) . However, there is little in Uovran , to support such an 

award in the instant case, and per force , less that make it the 

jvirtually automatic award that the court did without an exanina- 
i 

!tion of the relevant factors. See Sins v. Anns, 340 F. Supp. 691; 

!f>93 (M.D.A la, 1972), affd. 409 U.S. 942 (1972). In N ot- oa r., 

| supra , the Court granted certiorari to consider (390 U.S. at 401 )] 

"whether this [counsel fees only to the extent 
that respondents' defenses ha.d been advanced 
for purposes of delay and not in good faith] 
suhiective standard properly effectTiat.es the 
purposes, o r the counsel -fee provision of Title 
II of the Civil Rights A*ct of 1964". 
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See Fl ej sr hnann P i still inn Corn, v. Maier Browing Corn. , 386 
ll.s. / 14 0 96/-) ; :-pr;;ene y. *i ironic hnfonal i~~nT, 307 U.S. 
161 . 









The Court then decided, notinn that if counsel foes were only to j 
be awarded whore defendants rake completely groudless contentions 
‘for purposes of dolav, no now leciislntion would lie needed, pro¬ 
ceeded to award counsel fees on the basis that the petitioner 

i 

obtains an injunction under that Title, not only for himself, 

"but also as a private attorr.ev general...." thus vindicating 

a policv considered to be of the highest irrort. The court took 

| . 

^particular note of the fact that under Title 11/ as plainLif^s 

cannot recover daraaes, few litigants would brine such actions if 

the**' re-ee "routinely fo-cod to 1 ear their own attorneys' fees". 

|l ' ' 

1*390 U.S. at 4 01. 


It thus appears fron a readincr of Ttewrnn , supra that 
{before the Court awards attorneys fees on the "private attorney 
general" t’neorv, it rust he an action where Congress has specifi¬ 
cally authorised an award of attorneys fees, the benefit to the 
individual plaintiff rust, of necessity, be snail cenparcd to the J 

, t 

benefit accruina to a larce and unidentifiable class,* the action 
Must vindicate a strong public policy, and it must appear that 
■plaintiffs would not brine such actions if thoy were routinely 

j 

jforced to ben IT their own attornevs fees. La Has a Un:; da v. Voire , 

*57 F.R.D. 94, 99 (U.D. Cal. 1972). Indeed, La Hasa at least in 
l 

{this aspect, appears to focus on three aspects of an environmental. 


lawsuit [id]: 
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■k j n contrast, where the class benefitted is discrete and iden¬ 
tifiable, the costs of vindicating the.right rust be apportioned 
arona members of the class, so as to vitiate aoainst free riders. 
Mills v. L] ?*ctri c A 1 -I t o—L i t e , Ins. , 3 ^ f> U.S. 37 5, 393 — 4 (19/1); 
i i~fl .1 V. Co 1 e, 412 U.S. 1,5 (19/3). 






"Messed to the sound discretion 
of the trial court and turns on such factors as 
the strength o. Comrossional policy, the nurher 
°f/rle benefited by the litiannts' efforts 

anrt flnanclal private. 

. The Court below, dealt only peripherally with those issues, nab 

j;" ly 6 « lr - ctfoctaatlor, of a stroro Conorcnsion. 1 

policy.* Hie Court, did not mate fifi#ino£ as tef^the .renaini.no 
factors. See e.rr. Jordan v. Fusari , sunra. 

| 

j J ' n aIunlyzing thcrn Actors, it is helpful to compare 

|the facts in the instant action with those of La Pann, sw ,rn and 

| Lee, nnnrn, upon which the District Cburt so heavily relies, and 
jwith BH^Wivn-t £ Wdianr. v. Pride, r-r^t Civil Service Co~n ' n . . 
j 49 ? F. 2d 1113 (2d Cir. 1974). 

__ 

! x vz s s% pl ? tr t H :z* in rr -^ nt t,,t: 

ssrss ' tn H 

Sw£H=«5Sf„« KS3L. 

lot a ?rs:? rTJ&giw 

Jci" th ? se l ,:" c * lnnov ° 

and ciTy-cajnsel, 35 „ Sunn UM (n Md. ’ T5TfF V ‘ 
inapplicable, bee Hrjdeenort nrardians . surra. * 






II 


cr 


La Raza was an action brought aoainst the California 
Highway Department to enjoin the construction of a highway because 
of the government’s failure to comply with certain housing reloca¬ 
tion and environmental provisions.* The Court there awarded 
I 1 counsel ^es because of the strong Congressional policy vindicated 
oy plaintiff, 57 F.R.D. at 99; the fact that vast numbers of 
people were directly benefitted by the action;** and the fact that 

only private plaintiffs could bring this action as "[t] he only 

I 

public entities that might have brought suit in this case were 
named as defendants in this action and vigorously opposed plaintiff, 
contentions". 57 F.R.D. at 101. In addition, the benefit to 

plaintiff was minimal as compared to that of the population as a 
whole.*** 

In Lee v. S outhern Home Sites , supra , the Court, 
condemned a private real estate developer's practice of intention- 
ally limiting lot sales to "whites only", analogizing to the 

j 

subsequently enacted provisions of the Fair Housing Law, 42 U.S.C. 

S 3612(c), and finding that actions under 42 U.S.C. § 1982 are 
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r 1 ' or a discussion of the issues extant in the construe- i 

tion of federally assisted highways, and the labyrinth of leais- 

lative requirements, the Court is respectfully referred to the 
7 ?t C « substantive motion in La Raza , 337 F. Supp. 221 

g;’;* 1 - ^ 973 }* See alSO City Of P-v'e y~ Schuler , 355 F. Supp. 17 

** The Court pointed out that in addition to plaintiff, over 500 ' 

people whose homes would have otherwise been uprooted, were 

directly benefitted; the 200,000 citizens of the cities involved 
were similarly benefitted by the preservation of the last remaining 
parks and the citizens of California were benefitted through 
State theapeutics", preservation of the environment, even 
distribution of recreational facilities, and no glutting of the 
housing market. La Raza , supra , 57 F.R.D. at 100. 

Citing **i 11s v. Floctnc Auto-Lite . 396 U.S. 375 (1970). 






enforceable only by private parties acting on their own initia¬ 


tive,* with little gain to thenselves vis a vis the public at 
large. The Court found that the requirements underlying the 

i 

i 

award of attorney's fees were met on those facts. 




i! 


In Bridgepo rt Guardians v. Bridgeport C iv il Servic e 
Ccmm 1 n. , (Guardians II) v r ra , the facts and circumstances were 
remarkably similar to those in the instant case. In the main 
case on the merits 482 F. 2d 1333 (2d Cir., 1973), the Court 
found that civil servi~e examinations for the positions c f 


I 

I 


!j patrolmen in the Bridgeport Police Department had racial/ethnic i 

t 

disparate impact and was not shown to be "demonstrably job- 

jj I 

related" and "not prepared in any significant fashion to determine 

it I 

whether or not the applicant will be a good policeman". 482 F. 2d 

| 

at 1338. 


As a result of the findings, the Court entered an 
' order enjoining the use of examinations of the type found 
!' discriminatory and that 

i| 

"....the patrolman's examination as used by 
the defendants now has and for many years 
has had the effect of denying plaintiffs their 
constitutional right to equal protection of 
the laws". 

-482 F. 2d at 1339. 
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* The viability of Lee as a holding is somewhat cast in doubt, as 
a narrower ground of obdurate behavior was recognized by the Court 
as a basis for finding defendant liable for attorneys fees. 444 F. 
2d at 144. There is no basis in the instant case however for a 
finding of obdurate behavior. Defendants had not previously 
litigated their procedures which were akin to those Judge Mansfield 
approved in Chance v. Board of Examiner , supra , rather than thosq 
condenmed. T30 F. Supp. at 










Upon remand to reconsider certain aspects of relief, the District 
Court was also asked to award attorr.evs fee??, presumably on the 
"private attornev oeneral" thoorv. The Court declined so to do. 
Upon apneal to this Court after remand, the Court found that the 
District Court, fullv aware o r the circunstarces surroundinn the 
case and coenizant of the sionitjcanoe of the fact that the actioi 
■'was b’-ouerht rot. under Titie VTT the l°f- Civil P.irhts Act, lint 
under the previsions o f the Ku l'lux Klan Act, die not err in 
dec] ini nr? to award attornrvs fees. See also Poster, Charter , 

?v 7 C ■ , Tnc. v. !' nn r!w'* , 371 F. So- r . 507, 573 (D. Mass., 197*) 

|! 

|l [hereinafter T7AAm, Inc.] 


Both Cuardi.ens and 17AACP, Inc., surra as does this 
case*, involve actions under the Ku J'lux Klan Act 42 U.S.C. 

'| 

<153991, 19P3* challennine civil service test.inn toebnioues as not 
be inn sufficient.lv iob-rolatod and having a disparate raeial/rIhni 
impact. While Cunrdian rr and V.r.?rv, Tnc . challennc appoint! . nt 
procedures used in entrance level or open competitive titles, the 
!instant case challennes onlv the procedures used in the promo¬ 
tional titles.** While no "class" was declared in either P.ri doe - 
I nort or ?7AAC^ , Inc . , as the Court found it unnecessary to do so, 
the instant case involves a class of all Blacks and Ilispanics 


'correction officers who took 
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* Additional.lv UAACP, Tnc., surra involves an action broueht by 
the United States under ''Ttle VII fo enforce its provisions and 
for fail inn to renedv past discriminatory practices. 

** The claims renardinc the undorlvincr correction officer title 
wore withdrawn bv plaintiffs after trial. 














examination 34^44 and either failed or passer* hut ranted so lev* 
jas to not have a realistic onnortunitv of appointment.* Lastly, 

'in Bridgeport unlihc the instant action, the discrimination ten)-, 
jplace and the action was commenced after Phonon v. Board of 
' Examiner s, rn^-n . , but before the passace of the 1972 Amendments 

jto the 1964 Civil Piehts Act. Conversely NAACn, Inc . was, as the 
instant case, commenced a f ter the passace of the 1972 Amendments, 

|ibut unlihe the instant case, some o r the plaintiffs brouoht the 
|proceed5no fimrt to thn rmr. However, tho-e plaintiffs who 
sued under 42 tl.r.C. fjfjl°n] , 1983 , were denied counsel fees. 

In analyzing the factors announced bv the Courts in 
i T' o'-.’man , mi era La Paso , s_nsva and Lno, snnra ,** we must first 'Vmu:; 
ion the issue of the importance of the public policy vindicated in 
employment di'-erii-inot5on cases. It would appear that this 
|consideration should not be considered in a monolithic fashion, 
that by merely attach.! no the talisman of discrimination 
; to a lawsuit, plaintiffs have therebv established that the policy 
| they are vindicatinc is of the hichost public import. 

! _ - 155 - 

;* Rut r ’ ,]0 in this record, Point /// , snnra . As there stated 

] appellants do not challcnr-e the fact that the court declared the 
action to bo a class action, hut do contest the over-inclusive- 
i ness of the class. fee »•!■» j v on v. School Board, - u.r». - 42 
jU.S.L.P. (7/24/74) - j 

** In Nor thern ss v. Bd. of Ed., 412 TT.S. 427 (1973) and in Bradlev 

v * ^ chonl Ilfurjl - U.R. -, 42 n.S.L.W. 470*> (5/15/74) the Court- 

awarded attorney's fees in school dosooroention cases, but in each j 
case tl’ev relief), as did the Court in lie*'men, suer a , on specific ! 
Concressionnl bee i slat ion author i ?. i no the ;v >ard of attorneys fees; 
in 1983 cases in”olvino school dosoopooation suits. Section 718, • 
lEmercencv School Aid Act of ]072. The Court, however, expressly'! 
declined to decide whether- attornevs fees would lie allowed in 1983 
cases where theno is no statutorv authorisation for such an award i 
North cross, snma n. 2 at 420 . Nevertheless, it is particular!” 
significant that in no case decided by the Supreme Court, have 
attorney's fees been awarded in a 1°°3 action under the private 
attorney ooneral thoorv. Hal 1 v. Cole, surra 412 U.S. n. 7 at 5-fb 
See Onardian II , snnra 497 F. 2d n. 2 at Ilf 5. 










o 
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Ono of the factors that should be considered in deter - ^ 
mining whether plaintiffs are vindicating a public policy of the! 
highest import is the question of whether the conflict is one of I 
philosophy or merely a matter of execution.* The use of merit 
system employment without consideration of irrelevant factors such 
as r.iCe or political persuasion has a long and illustrious history 


in New lork State, particularly in the State Correctional system. 


Now found in Article V # § 6 of the State Constitution , the provision! 
"Appointments and promotions in the Civil service 
of t ie State, a.id of all the civil devisions 


thereof including cities and villages, shall be 
made accordina to merit and fitness to be ascer¬ 
tained, so far .s practicable, by examinations, i 

which so far as practicable, shall be competitive..."** 


was first placed in the Constitution of 1094 as Article V, S 9 
However, by that time, the merit and fitness standard had existed 


in the New York corrections system for nearly a half century. In 


a study of New York's cor. *..tutional history one commentator wrote, 
3 Lincoln, Constitutional History of t?ew York, (1906) at 321: 


"Thus, Governor Seymor, in 1854, forty years 
before the constitutional amendment considering 
the administration of state prisons, said that 
'the management of these institutions demands 
mental and moral qualities of the highest order, 
and these are inadequate without the advantages 
of long experience in the performance of the 
peculiar nature of the service required, 

* * * 


• it 


* In this regard compare Lee vT Home Sites , supra (intentional , 
discrimination in the sale of land); Newman v. Piorrie Park Enter— 


----- 1UU V* r xvivi J.C X Cl X fv idl LC. r - 

grist s, supra (deliberate denial of equal acces“to public - l. cilq 
ities on the ground it violates "God's Law"). In each of these j 


cases, there was an intentional wilful and knowing discrimination 
against minorities. In the instant case however, not only had a 
conscientious effort been made to create a fair, content related 
examination specifically geared to the job and accompanied by 
I post-examination control procedures to detect technical inade- j 
quacies; but the examination procedure itself was fair both o n its 
face and in its administration. Compare Compl. «J 20, (A.20) with 





t;_ 

Ho states princinl op of administation rolatinn 
to penal and charitable institutions have since 
boon applied to all dconrtronts of t no public 
service. Tho assorhlv committee, in its rooort 
of 1R52, hod recr-amended tho division of tho 
state into throo prison districts, and tho 
appointrort of throo oovornors of each prison, 
who should hold office for a loner torn. It was 
thouoht that by this reform froouont 'chances 
of officers, which have boon a'vorv serious evil, 
would be avoided, and tho prisons would cense 
to b° part w fnchipes for the reward, or punisbront 
of active roli t ’ o,-»l part i pans 1 . The corri tfao 
stated tt e subst-nce of civil nor^^ccr idea 

in tlu ror nr): that 1 in tb'o-nelectiou h -the chief 
and. 'subordinate officers it t.hottid bo a cardinal 
* point that thov are fitted both b” nature and. 

education,* for tho important stations thov are to 
fill', '"be board of aovornors could hove 
established and required eraninafierr o r candidates 
and could have secured the aonointmont of persons 
best camli r ied for the respective positions." 

In Ch. 3R° L. l°G n , the Leei. sl.aturo required that the rule for 

i 


jappointmont in tho state correctional systrn wes "honesty, 
capacity and adaptation".** 

Moreover, state lav; prohihi ti.no cli ncri.mination in puhliq 

t! i 

|i employment and indeed in all enplovnent within the State 


! T iFTs submitted that the tern "education" is used here not m 
,tlie narrow sense of formal sohooliro, but in a broader sense 
.including, in nddi Irion, appropriate trainino and er.perionce. 

** vrhilo it is conreeded that the primary evil intended, cured 
to be by civil service was not racial or ethnic classification, 
but political patronaoe, classifications based on racial and/or 
ethnic characteristics would have no place in a merit svsten 
appointment. Indeed the r:roc Guidelines PX-27 (A ), state: 

"It is a)so reooonised that professionallv 
developed tests, when vised in coriunction 
with other toolr of personnel assormont and 
complemented h’> sound proorn.ns of ioh dosion, 
m a v sinn.i f icantlv aid in fh 0 fVvo i o’^nnf- and 
maintenanoo of an e <t irje vt vorh ’•'•orme art’ 
i ndeea aid in f u «-» uc.i li sat’on apd conservation of 
huma n resou rc e*- cop ova 1 1 v ir | 29 CFP §lf077 1 (a) . 
fr.r.iphasis adder] See also A2 U.P.C. 520(10e-2(h). 






preceded the enactment Title VTI by nineteen years and the 
1972 amendments to the 1964 Civil kiahts Act by twenty-seven 
years. 


In 194 5 the State of New York established the State 
Division of Human Hiqhts and declared that: 


"The caoortunitv to obtain cmelovmcnt 
\ * 5 t } r% »i. ( * .'2 T* j “*■* 5 H i • ‘ 5 C't H Of 7 j'f'CO ; 

creed, color or national oricrin is herebv 
recoqnizcd as and. declared to be a civil 
riabt". 

-T.. 19/15, Ch. 13 R, 5125* 


i! 

jidoclared 

s 

i 
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§2 C 1, vrith anendments. 

529 C' (a) , with anednments. 


** 


Now 1!.Y, 
Nov? H.y. 


E:;cc. L. 
E::ec. b. 


Thus henna the case, the State in 5321 of the Statute- 
it an unlawful practice: 


"1. For an employer, because of the race, 
creed, color or national oriqin. 












of any individual to refuse to hire or er.nlov 
or to bar or to discharoe <"ron employment such 
individual in connonsation or in tine, conditions, 
or privileges of cnnlovnont" . 

Tlic State Division of Hunan Rights was established to investigate 
and adjudicate violations and was vested with the power* to issue 
’ce ise and desist orders and to seel, enforcement o r these orders 
in the State Courts, without expense to the connlninnnt. * * 


It is clear fron the foronoira discussion that the dual 
iPrinciples of merit system ennlovnont and no discrimination in 

jj 

employment have a Jong history in Mow York, thus indicating the 
State* s .sensitivity to the issues and its commitment to thor, and • 
| leading to the conclusion that this case turns not onlv a philo¬ 
sophic base but on considerations of technical execution. 

I 

; Moreover the so-called "corporate [or State] therapeutics" 

i 

argument of Mill s v. Electr ’ c T'uto—bite, supra which serves as 

— j 

a partial base behind the "private attor. ev-ocncrnl" theory must i 
fail, for the state lias long before the federal government, deemed 
equal employment opportunity and merit system civil service, a 
natter of state interest and policy. 


- 159 - 

* Intorestinglv Congress has not seen fit to ornrt this sane 

power to the EPOC. 42 U.f-.C. f^OO^e-S (h) , (f) (1). 

** Executive L. 5207 (b) provides that where there is probable 
cause to believe that discrimination lias or is occurring and 
conciliation procedures have failed [297 (a)] then the 
Commission shall hold a hearing with the case in support o c the 
complaint being presented by one of the commission's aoents 
or attorneys. 








cp 


, Thus, this case reduces itself in this context not to the 
j ( vindication of an inportant public policy announced by Congress, 
that the State has consistently refused to recognize, but a close 

| 

case involving a limited populc-ion in an isolated instance.* 

I 

Even more importantly the results of the law suit, did 

£ i 

not benefit the public generally, rather its effect was dele- 

> _ ~ I 

, terious to the public interest.** The total ef-flct of the 

; r- 

' decree in this case was to hold the named plaintiffs and five other 

M ] 

members of their class in their positions and to force the Dcpart- 

j* n«nt of corrections to temporize in appointing first 1 ine super- | 

visors for a period of at least two years (A.241 et seq .) 

! 
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* Plaintiff’s will undoubtedly argue that to the contrary, the 
! case represents a "pattern of practice" of discrimination, and 
that prior thereto defendants recognized the defect in their pro-- 
i cedures, by embarking on a methods study (PX 43). Such argument,' 
however, as more thoroughly described in Point II, s upra fails in 
light of the language in Vulcan Societv v. Civil Service Com'n. 

!' supra . 490 F. 2d at 394 : ' 

i "The Fourteenth Amendment no more erected a particular 

theory of psychological testing than did Mr. Herbert Spencer's 
j, Social Statics. Experience teaches that the preferred method of 
today may be the rejected one of tomorrow." See also 490 F. N. 

! 10 at 395. As Mr. Taylor pointed out the process of validation 
is not a series of discrete operations, resulting in the placing 
; of an imprimatur of either content, construct or criterion vali- 
| dation, but rather a continuum where ideally for psychometric 
I purposes, it is hoped that an examination'even though content 
validated could also, uiven time, identification of criteria and 
proper evaluation, be criterion-validated. (T.386-7; A.622-A.623) 

** The normal examination cycle for Sergeants in the Correction 
System is two years. When the feasibility study was commenced 
shortly after the 1972 Examination, the expected target date for 
completion was 1974. Because the Civil Service Department person¬ 
nel responsible for the feasibility study were of necessity 
diverted to preparation of the defense in this case, the new 
j study has been delayer’ ■* 1 1 over a year. 


I 








Thus on balance* it cannot bo said that tho vindication o* t’'o 
Congressional onactnont was oithor tho notivation o* 7 plaintive 
(T. 153, 237-fl; A-390, A. 474 - A.^75) nor was accomplished bv the 
limited objoctivor, and effect of this lawsuit. 


In Ill Rn7a > nnnra, tho Court pointed out that not 
only had named plaintiffs bono^itted, but also that all Californ¬ 
ians had been directly and materially benefited. Sinilarlv, in 
bee , n nnra , a direct benefit was obtained bv all nor.-*'hit’es 
potentially nation-wide who wished to purchase land. jven 
in Bridgeport , nnnra and HAACP, Inc ., nnnra the benefit derived 
v:as to all blachs and hispnnics in the community as the jo}' there 
involved v/as in an entrance-level title, onen to the nubile. iv 

I 

on the other hand, the only benefit derived was to the 11* riacb ! 
and Hispanic candidates who too!: and failed Examination IIo. 34-944 
and 
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1 even this benefit is simply another opportunity to take an 

|j 

examination. Thus the public benefit criterion necessary to the 
!' award of counsel fees under the private attorney-general theory 

jt 

has not been met under the facts and circumstances of this case 

>i 

In Newman v. Picrgie Park Enterpri ses, supra the 
|i . <* 

benefit was literally nationwide;* in Bradley v. rchool Board ; 

£up..a y as in La Unida v. Volpe, supra , the benefit accrued 


4 — 


jj to the entire relevant population. Even in Fusari v. Jordan 

- - 

Fvnra, where the Court remanded to consider the award of counsel 
" . I 

fees on the basis of tno private attorney-general theoiry the 

class generally benefitted was significantly broader than in the 

I 

instant case. Finally in Bridgeport Guardians and in NAACP, Inc. 1 , 
due to the open competitive nature of the examinations there is 
, question, the benefit accrued to a much broader population than ! 
j the instant case.** Conse >' *-tly, the plaintiffs cannot be said J 
ii ^ e Court to have taken it upon themselves to confer a benefit 
on a broad-based and generally unidentifiable class. 
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|i 

* As is typical in all public accodomation cases, the Supreme 
Court has specifically stated that a person who sues under that 
title sues as a private attorney-general, largely because the"“ 
i benerit to him is minimal as compared with the population at 
| large. 

i ** While plaintiffs originally challenged the underlying correct¬ 
ion officer examination as well as the instant one, the claim as i 
to the underlying title was dropped. The p aintiffs also sought 
to represent a class of those employees who were deterred from 
taking examination 34-944 but the District Court denied so much 
of that allegation as there was no evidence adduced as to those 
who might have been deterred. 374 F. Supp. n. 14 at lS*^ (A.199),. 


|! 

l! 









Plaintiffs have also failed, obviously, to meet the 
j, second criterion — necessity for private enforcement. As pre - 

!' viouslY noted > ,!cw State, almost three decades ago, enacted j 

II lts own e< 2 u al employment opportunity statute.* 

Unlike ti.e federal counterpart, which absent effective 
'• C ° nGilin ' ion Prcc.curr.s, mandates that the complainant commence j 
, any court action, or in rare cases the United"s^tes attorney. 

New York provides that the State agency itself adjudicates on the 
mace of discrimination, performing all functions except the ' 
simple act of filing the complaint.** j 

In La_Raza, supra the Court took particular pains to 
show that private enforcement was indeed in that case, a necersitv. 
It stated (57 F.P..D. at 101): 

"The only public entities that might have 
brought suit in this case wore named as 
efendants in this action and vigorously 
opposed plaintiffs' contentions. Only a j 

private party could have been expected to 
bring this litigation, and yet a private 
party is least able to bear the tremendous 
economic burdens". 
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* pp. 157-8 supra . 

M^Kr^5o n ?, an n S C ° ur f e recognize that under the doctrine of 
McNgoso v. Board of Education. 371 n c; ^ 

CalTTornia ~T*rs' i ■ —- mr—rrrrr^\ J ' J (1967); Damico v. 

m 35D , ll967 >'* and Gibson v. BerrvETi 1 . an n c 

v Villi' |ilentic tHIs-Court'i-ESfeKg’in ii”^- 

v. Lastnan , 421 F. 2d 560 (2d Cir.. 1069 } nltinfiffc _ 3 — - - 

S§ C 1981 tl 19 83 reC °h ent i- t0 c ° 5imencin ^ an action under 4 2 U.S.C? ' T 

state administrative remedies. However the 
1 tY 2 f adl ? lnistra tive proceedings before an agency havina 

£^ r vT^ a |u_^r te enf °™ fc is necessary. See La Raza j 





II 


, Indeed, it was to specifically avoid the tremendous 

eCOn ° niC bUrdGnC inipOSed b * bri "^g cases such as the instant 
jj ° ne Urdcr 42 U * S,C * fS 1981, 1983 that Congress expanded the 
coverage of Title VII to public employment.* n. Rep. No. 92-233; 
2 U.S.C.C.A.N. 2137, 2153: 


individual has a right of action 

‘-rpropr cc court aoainst oi— 


i 


.. . • uC court against employment 

by state and lo-al „ov4nronts 

if he has ueen discriminated against, the 
adequacy of protection against employment 

H has C been ni>tl ° n f ? ta(;e and local governments 

has been severely impeded by the failure of 

j machinery"?** r ° V1C '° F ° dcral administrative 

,, Kherc - howovor , plaintiffs have failed to use the less' 

expensive forum, virtually requiring that attorneys be retained 

-164- 

com^inied'pr^^o'thfl^fa "if" f p ° sed where thb action was 1 
was not available" such'Jfa^meff s" ffouTioff “* ' 

amendments. Wa {Jot°in 0 " CGd ■‘*»<*»»*.to the enactment o? tfe mf" 
" the state Human high tf Li vision "ha ft" b ° ap > llcable in 1; ° w fork as 
-Pl°y-nt opportunity piS^pie sin« ' 

supra, see also 42 U.S.C. 5 2000e-5(c). PP * 7 159 

relevance of the availabilitv nf fhe. cf»i.- 
be overstated. Not only are the iiun'-m fc • enc Y cannot 

Ig^ftffbllfemploferifLifxe^fvfLafrSiiT""" “J""" 

viability of this "principle'whefi ""stated" 1 " "^“ornS^t 
reuongizos that States frequently can Swi deilwltt viSI^W I 

the proSSonsf f of lie Df' accordingly, retained 

will defer to appropriate Act *:* whereby the Commissioner ! 

appropriate state agencies where the ef a t„ ■. , I 




II 


It 

1 :-...._ 

1 “ .* '^=f= 

(i equity mandates not that defendants compensate them for choosing | 

|l that forum, but that plaintiffs bear the cost of their cwn choice 

| | 

Finally, while the District Court eschews the distinc- 

|i 

j tion between the civil rights action brought under §S 1981 and 
1982 and that under Title WI, this Court has noted tha such a I 
distinction is both appropriate and necessary. T-r* d^nort TI 
|, supra , F. 2d at 1115; Stolberg v. Trustees , 474 F. 2d 485 (2d 
’ Cir. 1973). It is also appropriate to note that in no case of 
i ^i s bype before this Court has there been an award of counsel fees 

In conclusion therefore, the District Court erred 

1, mechanically applying the rule in Newman v. Picrqio Park Enter- 

P r ^ rjf -*' j? u pra that rule is clearly available only where 

the statute under which a plaintiff sues particularly provides 

i ^ or the award of counsel fees. Where there is no such statute, i 
j, I 

|, Plaintiff must demonstrate that he falls within one of the 

exceptions. The record does not support any s sh determination. 

Moreover, even if plaintiff docs so demonstrate, the 

j 

j court failed to take account of where the funds available for 
; expenditure on counsel fees would do the most good. While 
equity has the right to fashion a complete remedy, it is 
axiomatic that the remedy must balance the competing interests 
of both sides. 


I 
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j Thus is the public interest better served by furnishing a 
|| substantial sura of money to a non-profit tax-exempt corporation 

I whose sole function is to litigate cases involving even 

i 

j, questionable practices, and for which it solicites funds upon 
vhich it cices not pay any taxes,*, or to the government itself 

it 

, to allow for the improvement of testing procedures? Clearly a 

s ^ a ^ errien t of this issue is sufficient to suggest its resolution 
- the funds should be retained by the State. 
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j * to tiiis extent (approximately 50% of its income) it is in 
r •‘■ act government supported, and therefore like OEO Legal Service 
organizations, a "public" attorney general. 




CONCLUSION 


FOR EACH OF THE ABOVE-STATED RFASONS, 
THE DECISIONS OF TEE UNITED STATES 
DISTRICT COURT FOR THE SOUTHERN DIS¬ 
TRICT OF NEW YORK SHOULD BE REVERSED, 
AND THE ORDERS AND DECREES APPEALED 
FROM, INCLUDING THE TEMPORARY RE¬ 
STRAINING OBrER, SHOULD BE VACATED. 


Dated: New York, New York 

March , 1975 

Respectfully submitted, 

LOUIS J. LEFKONITZ 
Attorney General of the 
State of New York 
Attorney for Defondants- 
App~eTTants 



SAMUEL A. HIR5H0WITZ 

First Assistant Attorney General 

JUDITH A. GORDON 
STANLEY L. KANTOR 
Assistant Attorneys General 
of Counsel* 


* Shirley Toby Greitzer and Stanley Stein, Summer Law Interns 
of the New York State Department of Law, assisted in the pre¬ 
paration of this brief. 


This copy is substituted for copy originally 
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ijepremoer 11, 1973 

Kirkland ot al. v. 

__. Dop fc> of Correctional Services, cfc al. 


' V'r 

*'•» * •«* 


Ko:'. ~ 

'•*' ■ v>V, ' ■■ - t 

I v r • • . . ° 1 * i v 

^ ~ - - - -- wOU^UvMO 

Kolay Sqrua.ro 

• !sw '^ork, Kevr York 10007 
.‘judge T.. 

Ka. r-.borch dntDd 20, m3, frcn 

by ciis uof enchants. **“ w '•'** LI * • °---- 2 d m ovidenc 

Sbortlv aftn’- v— *** ■. _,i . , , . 

court. incru*- 1 -iv JC ? n13 t^stissom*. the 

vould be *GulT-itbcd. x ^sver-d ^alifieasiono 

constitutes the response. n “ At *'Ov.ld bo and Exhibit U CG” 

>• 

^uly 30, 1973^‘'tha r ne«S for^u^ the attorneys on 

defendants vishod to^y-EMbs' the court that 
fiction o* r— •*«, ov'rfn i*'-*cord, both the owH- 

;J eJ vith <*?*.*» 

Praucices and Judgment subt^--"*' 0*1 «.. • r," r ' 4 " Kacacd:; and 

qualifications of the n^vernl^- ^ ®"‘ a ’ ai * ati p n • ;o - 34-94 4 and the 
skills croup of the LY-nartnenfc ot cro:ir5 -occupaticnal 

tho Per or t t> n b-j r •-' urvice vr.o had prevar--»d 

that dofend^to^not^ra^t^anr-^r 3 ^* 1 not ^ *" ^diti 
acclon notion. .Mr. bailer, an at^orne-7”v£^£ y °? ? n ~. pcndinc ? clas 
, that he had not yet nr^ented mv • r5lainti --% noted 

attorneys• services performed k« suppokt'of hVcLlnfo^Lesl 

x »u S9 a.tJ"tSt e |h f o1^i?I2aS i :i 





lion, Vorriri L;u.':er 
lies ‘ ii/wi.uiu Ow ar. v, 

il.y.n. Dept, of Correctional 
Serviceo, et nl. 


Scptor-bar 11, 1071 


undertaken in ordinary ecurso and without reference tc the 
pendency of thin litigation. Prior duitee statements are 
available should the Court or the plaintiffs* attorney i wish 
to exanina them. 

The last oarapraph of paqe 2 of exhibit "LL" (resune . 
of John f»„ Decker) contains several references to the duties of 
other individuals in the crcar.-occupational chilis unit of the. 
Department of Civil Service, although my own review load me to 
conclude tv-at ?'r. D ebr’e remarks were sir ply ora tint iovs, 
doiund.-u:tr. ? uttornaye have no objection to the Court striking 
this y.;rv rvyh if plaintiff:: believe i's pro judicial,^ .their 

. ’ * - « . '• * ' • • * > • I ^ 1 % ,-» r-> ^ , mt,££ - { ••■•l iri M 

, V — I .1 4. I ^ . w -• f — '■* * j, iJl + • .<«*-«. > > - J i . »v .*• V — 

duals concerned './era ire roly asked to submit r*£U res. It -ape earn 
that Captains Cuirc.: and Parris already had documents of this • 
t 'rno. nreear-vd for their personal use and submitted these whereas 
the emloyv*s of th~* Department of Ci’-'l Service prepared their 
rosu... }S u ~:ter receiving my rogueat therefor, 

Ms. Croar.berg also states that since defendants 
,s rv.fused to provide - tie n;u.v;; and qunlifications of the indivi¬ 
duals "who vc-iv re:: non sib. 1 a for developing the Correction 
f.ergrants* exnrr notion a, n vhov should r.cv b« precluded from offer¬ 
ing inhibits *'0G' through "LL‘ ; , 

Ps. Greene erg’n recollection of the events io misstated. 
As reference to Plaintiffs' Exhibit ".T. M (Plaintiffs* First 
Interrogatories to Defendant:)) -and Exhibit ,, 2 M (Answers to 

>.* !«.•,. t r*•_ ,, , r.i„Ti: i»*_ *. i i* 

l J.U 4 .llU...* ~ J-i — U J..’. i -4 X— .C , ‘.“J. 1 f A. .J — J. li , — * 4 'J 

and l: 13—'t '} she-..' defendants cbj ction wag to providing the 
naves and t .ualif icahionn of each enplrv/<■»*•■ rencoreibin for dove lop¬ 
ing Correction Serpent and Correction Officer oxamir.nticrwi from 
1961 down to tho date of the interrogatories, (Ce.e e.cj. ir.torrora 
toriuu "12'' and ;, 22 :r end answers to interrogatory "Si)' 1 ), Tharc v*n 
Oi.ecusaid. of tr.ia taint at th * first conference with the Court cn 
ot about .May 30, 1073. A.t that time I indicated that 


# 







Tort, Morris Lasker 

Wei Kirkland c*t al. v. 

K.Y.S. Dept. of Correctional 
Services, ct al. 


September 31, 1973 


the da fondant 3 objection wa3 to providing the r.assiva unount of 
material eh. at was requested in the in terrene tiorics and not to 
providing descriptive material about the individuals involved 
in examination Ho. 34-944. Indeed, I offered at the conference 
to provide tha Plaintiffs * attorneys with backer round material 
about thc.no individuals upon -heir request therefor. However, 
ho ouch request v.*ao ever mace. 


A3 noted, Exhibits "CC" through "LL" are intended to 
ci.pnlv..".j.ut t.v- e •_•• •; r raca y.::\ just as plaintiffs intended to 
°;~: r for k’;a roccr.:.! on their cvn behalf. Mr. Kan tor 

advises no no oxnreused this pur-c.se to Mr. Haller during th -’r 
telephone conversation. Obviously, both sides car. preeenfc their 
proof through live testimony, and defendants will undertake to do 
co if tr.at course is found to bo necessary.*. However, in view of 
our Giucu-oionu on July 30ck, it appeared to rv.i that both, sides 
t.g. o„d uo rn;:u ovary effort to avoid this course cf act--on rartici- 
larlv With rasnect to matters no straightforward as the individuals* 
re .v.-.-.s /tors m in cue. t? ith respect to the additions to the record 
in tao class action roticn, defendants have determined that such 
c..c»ui£ 1.0713 vi 11 not 03 ns c £ 3 ij a*ry. 

Certainly, if plaintiffs' attorneys have a different form 
in ;* lnd thoy would prefer or if their objections 

woulu bo resolved by their directing written questions in the na^-i-r- 
°/ cross-examination to the individuals vhor.n ra-mres have been s b- 
nittca, ocr-:rdants will undertake to provide appropriate response;’.. 

... . . 1 r2< 7 rct the delay in nnswerinq the August 20th letter 

v.’.uch was occasioned by the acaticns cf Hr. Kantor and nynclf. 

Very truly yours, 

L0UI5 J. L5FK0WIT2 
Attorney General 
By 


JGirrjn 


cc: Deborah Crcenbercr, Esq. 

1 irrin Bailor, Esq. 

1 dolurbua Circle 

New York, ?Irw York 10019 


JUDITH COPDON 

Ansistnnt Attorney General 





Associate Personnel Examiner 




Kenneth 3.. Si 
IOoj Cue y ivOuci i'.pt. yj 

Schenectady, NT 12306 


Education 


1969-1963 Rensselaer Polytechnic Institute, Troy New York 

B.S. - Biology including 30 credits in psychology and mathematics. 
1971 to date State University of New York at Albany 


Currently enrolled in II.S. program in Educational Psychology and 
Statistics 


18 credits including 9 in statistics and experimental design and 
9 in tests and measurement; learning; development 


1963 to date in-service training courses at Newark State ^i^fc-.bnt of Civil 
Service 


Statistics for Resear'hers 
Basic Statistics Course 
Item writing 

Peiso.nnjl Lie miners course in test development and evaluation. 


Exnerionce 


July 1963 - May 1969 Personnel Examiner - Public Safety Unit (Examinations- 

Dept, of Civil Service) 

Preparation and analysis of examinations for both State 
agencies and local jurisdictions including police; 
environmental health; weights and measures. 


Kay 1959 - May 1971 Personnel Specialist - U. S. Army - U.S. Army Reception Center 

at Ft. Jackson, S. C. 


Administered and scored the Army General Classification Battery 
Intei-viewcd over 9000 new inductees regarding their personal 
history, education, work experience, etc. 


Recommended inductees for training and work assignments based 
on test scores and prior experience and training. 


Prepared orientation for receptees describing the Army 
classification/recormendation procedures as well as all of the 
jobs currently available for new incoming personnel. 


June 1971 - July 1972 Senior Personnel Examiner - Public Safety Unit (Exams. 

Dept, of Civil Service) 


Similar fun tions/examinations as tMse for 1968-69 period, 
with the addition of State and local Correction examinations. 


Preliminary stages of Correction project. 


U)^ (y 6- 







Kenneth Siegal 
August 1072-to date 

Professional Orpnni z 


RESUME - Page 2. 


Associate Personnel Examiner 


Associate Personnel Examiner - Selection Process Evaluation 
Section (Dept, of Civil Service) 

Team leader for IPA Correction Study. (A methods research 
project involving the production of criterion-related ex.v s.) 

Staff consultant to other examiners with regard to valid? 
efforts in collection related fields. 


ations 


Public Personnel Association. 
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PERSONAL DATA: 


PERSONAL 


WILLIAM CIURC 


July, 1973 


Birthplace: Elmira, Hew York 

'Birch Date: October 27, 1934 

Marital Status: Married--? ebruary 14 , 1953 

Name oi Spouse: Martha R. (Maines) Ciuros 

Children: 4 G i rls —ages 11, 17, 19, 20 

and 1 Boy—age 13 


Chi j dren: 


Addrc: 


f;9 Winchester House 
Oxford Heights 
Albany, New York 12203 


EDUCATION: 


Attended Elementary, Junior High and High School in 
ELMIRA, New York 

Obtained New. York State High School Equivalency Diploma 

Attended several labor relations classes and seminars in 
APSCIIE, AFL-CIO 


MILITARY SERVICF: 


New York State National Guard, 1951-1956 
Honorably Discharged as Sergeant 1st Class 


EMPLOYMENT HISTORY & EXPERIENCE: 


MOORE BUSINESS FORMS, Elmira, New York 
(Laborer and Machine Operator) 
GENERAL ELECTRIC CO., Elmira, New York 
(Crane Operator) 


- 1951-195S 


- 1955-1956 


JQ& 






Jr. 
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PERSA.'aL RESU. IE, William Ciuros, 


NET/ YORK STATE DEPARTMENT 07 CORRECTIONAL SERVICES; 


green have:: 

ELMIRA REFO 
V.’OODBOURNE 
ELMIRA RECE 
ELMIRA CORK 
CENTRAL OFF 
Lieut 
CENTRAL OFF 
(Assi 


PRISON, Correction Officer — 1956-1959 
RMATORY, Correction Officer — 1959-1963 
EohADlLl VAT ION CENTER, Correction Sergeant -- 1963 
FTIOU CENTER, Correction Sergeant — 1963-1970 
ECTIOMAL FACILITY, Correction Sergeant -- 1970-1971 
■‘■CE BUREAU OF STAFF DEVELOPMENT, Correction 
cnant and Training Officer -- 1971-1972 
ICE, Facility Operations Specialist 
stant to Deputy Commissioner) 1972- 


OTI’ER EXPERIENCE s TRAINING: 


- r 


./vttended Moran Institute, 1968 

hCI\, Cornell Industrial & Labor Relations School 

ie^> tidies L ui orc Sej.eet U.S. Congressional Committee on Crime 


organipatio:; affiliations : 


American Correction 
Middle Atlantic Sta 
Massachusetts Corro 
Industrial Relation 


Association (Life ile. oer) 

Los Conference of Correction (Member) 
ctional Association (Member) 
s Research Association (Member, Advisory 

Committee) 


TEACHING-TRAINING BACKGROUND: 


Development of and teaching at Labor Relations Seminars 
sponsored by Council 32, . MCM , AFL-CEO. 

Lectured at Russeil Sage College, Labor’Relations 

Lectured at Cornell University, Industrial and Labor Relations 

School 

Developed the curriculum for and directed the first three- 
month training program for new Correction Officers 
in llew York State 


INTERESTS: 


Criminal Justice System 
Correctional Administration 
Labor Relations 

Employee Training and Career Development 
Mediation 





PERSONAL RESUME, William Ciuros, Jr, 

k* 

\ 

STORTS, HOTTIES & OTHER INTERESTS: 


Taught Boxing and Physical Fitness at Elmira Correctional 

. Facility 

Boxing, football, baseball and enjoy playing cncss 


EMPLOYEE & LABOR RELATIONS: 


SHOP STEWARD, U.E. at Ge ieral Electric Co, 

Elmira, New York — 1955-1956 

PRESIDENT, Correction Officers Local 1240, 

Council-50, AFSCME, AFI.-CIO — 1960-1968 

MEMBER, Correction Policy Committee, Council-50 
AFSCME, AFL-CIO — 1960-1963 

CHAIRMAN, Pension Committee, t mcil-50 ... . . 

AFSCME, AFL-CIO — 19u4 

Lr.GICL/VTIVE REPEESCNTA.TIVE, attended and actively 

participated in all International AFSCME, /AFL-CIO 
Conventions during this period as well as Council-50 
and NYS AFL-CIO Conventions. — 1962-1967 

INTERNATIONAL REPRESENTATIVE for AFSCME in New York State — 1967 

PRESIDENT and CHIEF EXECUTIVE OFFICER, Council-82, AFSCME, 
AFL-CIO, (Statewide Organization reoresenting 
approximately 7,500 Mew York State Employees). Having 
Administrative responsibility for operational Budget 
in excess of 1/2 million dollars. — 1969-1971 

Have negotiated major NYS Labor Agreements and was 
responsible for implementation of same. 

Extensive experience in employee grievance handling, 
disciplinary hearings,and various levels of Labor Management 
Meetings as well as mediation. 

Development of career development programs involving 
both pre-job and on-the-job training programs. 

Have had responsibility for maintaining a close and 
constant working relationship with various State Agencies. 







My rosponsibility as a Facility Operations Specialist requires 
that I spend approximately 50% in the field at correctional facilities. 
I an deeply involved in -the establishment of critical posts at these 
facilities and the planning of programs and viable alternatives to 
existing programs. I am also responsible for the development of poli¬ 
cies and procedures relating to the attached duty statement and in the 
course of my field visits, I make continuous tours and observations 
of the physical plants and the men that staff them. In addition, I 
continuously talk with inr.Vites, officers, union groups and the like, 
about the operational aspects and procedures of the institution and 
determine inmates' satisfaction while participating in facility pro¬ 
grams. 


t 



Serving as a ge eral staff assistant having responsibilities for 
all major phases regarding correctional facilities the FACILITIES 
OPERATIONS SPECIALIST shall: 

a. Formulate and inplenent safety, security and health 

neacurec and sr.fct} and security methods of carrying 

• \ -'$a 

out institutional programs. * 1 

^* * Formulate and periodically update plans and procedures 

or controlling riots, fire3, escapes and other disasters 
and emergencies. 

c. Review and approve all cell equipment used by inmates, 
tl. Establish, maintain and review compliance with procedures 
for innate discipline, transfer and transportation of 

t 

inmates, correspondence and visiting procedures, censorship 
of nail, inmate liaison programs and the innate assignment 
procedures. 

e. Establish and continually update _ coal manpower post 
assignments. 

f. Develop and be responsible for administering all phases of 

■S 

the department's programs of custody, care and facilities 
operations. . • 

g. Review and revise plans for physical construction in regard 
to safety and security or proper care of inmates and develop 

\ 


recommendations for sane. 




h * Continually assess all phases of custodial staffing 

consistant with changes in the field of correctional 
services. .. 

I. Define, review and maintain guard post and patrol 
plans in the facilities. 

J. Develop rules for innntes and employees, implement 

1 * _ ~ ■ 

Cfk ‘ e cnJ conduct constant revidvr and tTcvelcp accessary 

changes as the need dictates. 


U. 


Assist the Pureau of Staff 

necessary training programs 
and assuring implementation 


Development in designing 
for correctional personnel 
on on going in-service 


training programs. 

1. Maintain necessary communications and relationships 
between facilities and within each facility to create 
and maintain a harmonious atmosphere in the area of 
| employee relations. 

n. Perform technical work at all high levels (facilities and 
department) of a broad scope relative to all correctional 
institutions and to promote the operational efficiency 
and progressive development in the department. 




I 


* 


July 13, 1973 
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DAVID R. HARRIS 
17 Marian Lane 
Loudonvillc, Lew York 12211 
Telephone: 462-0458 

Education 

- Graduated from Oneonta High School, Oneonta, New York in 1949 

- Attended SUNY, Oneonta, Hew York, 1949-1950 (Education Major) 

- Attended Union Colleqc, Schencctally, Hew York, on part-time 
basis from 1968-1969’ 


Presently matriculating at Empire State College, Albany, 
York, working for Eachclors Degree in Criminal Justice 


He 


- Completed a thirty three (33) hour course—Introductory Course 
for Correctional Employees (1960) 

- Completed a thirty (30) hour course in Techniques of Group 
Counseling (19C4) SIT'Y, Albany 

- Completed five.(5) twenty (20) hour courses at the Institute 
on Ciiir.e and Delinquency, St. Lawrence University, Canton, 

New York (1965-1970) 

V 

- Completed a one-week program for Prison Administrators at The 
Center for the Study of Crime and Delinquency, Southern Illinois 
University, Cerbondalo, Illinois (^February 1963) 


Wo rk Exper.icnce Last 30 Year s 

- 1957-1960 Exams Clerk, NYS Department of Civil Service, Albany 
New York 

- 1960-1962 Correction Officer, Sing Sing Prison, Ossining, Nov; 
York 

- 1962-1965 Correction Officer 1JYSVI, Coxsackie, New York 

- 1965 Appointed Director, of NYS Correction Academy, Beacon, New 
York 

- 1967 Appointed Sergeant (Still in charge of Correction Academy) 
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Harris 


Work Experience Last 10 Years Cont'd. 

“ 19 70 Appointed Licutennt at Great Meadow Prison. Cons took. 
New York ' 

“ 1971 Appointed Uniformed Labor Relations Representative, 
December 1971 (Central office - Albany, New York) 

- 1972 Appointed Captain in charge of All Uniformed Training 
ir. the Department of Correctional Services 


- October, 19/2 - present - On leave of absence from Department 
Oi. Correctional Services, Direct 
and Con:.unity i .rations for the 


0i - Correctional Services, Director of l.inori ty Jfurjcui Limit 

New jork SlalC 'r^>icc 


Duties of Training Position 


Under 

rent of Cor 
instructional 


the direction of the Director of Staff Development, Depart- 
rectional Services, it was my responsibility to develop 
instructional training programs, select and train teaching personnel, 
develop instructional manuals, cooperate with other agencies .in train¬ 
ing and educational matters, make arrangements for physical facilities 
and equipment for training sessions, establish control records, and 
prepare and review reports. I was also responsible for coordinating 


tiie 
appropriate 


Jcaoa-arship .Lid Program for my Department in addition to making 
opriate changes in policy and procedure for this program. 


In 1965 I was assigned the task of developing a centralized 
training academy program for all newly appointed Correction Officers 
in this Department. Til is was accomplished and the first three (3) 
week session begar. in November 1965. As Director of the Academv I 
ua^ full time resident orsicial in charge. It was my responsibility 
to coordinate, evaluate, develop new course content as well as revise, 
add or delete to the program as the need arose. I was responsible 
foi approximately forty (•*()) professional and non-professional staff 
personnel from various State agencies. I also acted as a substitute 
instructor when regularly scheduled staff members could not participate. 
All s tuc.cn ts attending tiie Academy wore under ntv direct supervision 
and I was responsible for their attendance, feeding, housing and 
general conduct. Each student completing the program was evaluated 
by me with recommendations sent to his institution for further evalua¬ 
tion. Since the inception of this program approximately seven and 

one-half years ago, some 3,000 officers have been processed throuqh 
the Academy. ^ 
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Duties as Labor Relations P-en resentati vg 

As Labor Relations Representative for the Departrent of 
Coircetional Cervices, I v;as responsible for representing the Com¬ 
missioner at all third staqe grievance proceedings. In the course 
of my duties, it was necessary for me to visit many institutions 
throughout the state on a regular basis in order to appear for the 
Commssloner. My duties also required a familiarity with all 
departmental procedures and the duties of all uniformed personnel 


Teach ing 'Ey .- - ricnce 

— Hava been on staff and Planning Committee of Moran Institute 
to. j e once t.i Crime and. Delinquency at St. Lawrence Universal;-', 
Canton, Lew York (one-week program) the following years: 

1965 - 1966 - 1967 - 196G - 1969 - 1970 

- Have lectured to various groups on crime and delinquency for 
teachers, civic groups, colleges, etc. 


Military Experien ce 


Korean War Veteran - cn Active duty with U.S. 
November 1950-:.ovember 1953 


Air Force from 


- Rank attained K/ 1C 

V, 

- Duties: Combat Military Policeman 

- Inactive Reserve 1953-195G 



Professional Orcani::n t ions and Cormittcos 


- National Conference on Crime and Delinquency 

- NYS Interdepartmental Committee on Youth 
• \ 

“ NYS Interdepartmental Committee on Safety 

- American Correctional Association 

- United Prison Association 

** Middle Atlantic States Conference on Correction 
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Professional Organizations and Committees Cont*d. 


- State Board, Education ComxuL ttee, CSEA 

- President—Department of Correction Chapter, CSEA, (196 8) 

- Statewide Labor Relations Representative (AFSME-Council 82) 


(1970-1971) 


Civi1 Involvement 

- Member: American Legion, VFW and 3G9th Veterans Association 

- Member: PTA, llackett Junior High School, Albany, Hew York 

- Member: Fathers Association, St. A.gnes School 

Loud on vi ll.i., Mew York 

- Member: MAACP and national Urban League 

- Ran for member of first Elected School Board in Albany, New York 
(1971) 


- Active volunteer participant in many other community programs 
in my community 


M 

Special Awards 


- Co mmendatio n for valor in line of duty — Dr. Glenn M. Kendall, 
Superintendent, NYS Vocational Institution, West Coxsackie, 

New York, March 16, 19 65 f 

- Commenda11on for valor in line of duty — Commissioner of 
Correction, Paul D. McGinnis, March 26, 1965 

- Was designated by Governor Nelson A. Rockefeller as delegate 
to represent Hew York State at the 97th Annual Congress of 
the American Correctional Association at Miami Beach, Florida, 
from August 20 through August 24, 1967 

- Supervisor of year — Coxsackie Correctional Facility, 1970 
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Travel 


" Tr ^ r elcd in all sections of the United States excluding Hawaii 
and Alaska 

- Traveled in Canada and Mexico 


Personal Data 


- Horn in Oneonta, Nw York, August 30, i929 

j*arriee—o.ie child:—Lisa Marie (9 years Old) 

- Health--excellent 


Pres or. t_ P os.i tlon 

v - 1 . request by William E. Kirwan, Superintendent of the New 

Police, to take a leave of absence from the Department 
of Correctional Services to accept an administrative position in the 
sev.’ Yor.: .jtate Police. I accepted and was named Supervisor of 
Mi nor ley manpower Programs for the Division of Uev; York State Police. 

Since assuming this position I was responsible for a statewide 
minority recruitment drive for Black, Hispanic and other minority 
Candidaces to enter,the Division of State Police. The second part 

?n lhr!\ p , r ° gr::n ' ,,as C5:tQblinh a community relations program mainlv 
m the urban areas and inner-cities throughout this State. 



/ 
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norma l. kuudfsky 


education 

19Wi City College of Mew York 
19^9 City College of New York 
19l;li to date 


CHTF.? PERSONNEL F.YAMI “"l 


BBA Major - government 
MBA Major - government 

Miscellaneous courses at IIeu York University, 
Ncvj School of Social Research, State 
University in such areas as: public 
administration, tests and measurements, 
creative writing, statistics 


EXPERIENCE 

—•- 

New York State Department of Civil Service 


32/J /\p Personnel Technician (Examinations) 

l.i/l6/53 Senior Personnel Tec ini cion (Examinations) 

3/9/61 Associate Personnel Technician (Examinations) 

(title changed to Asscciato Personnel Examiner) 
h/6/6h Principal Personnel Examiner 

3/11/67 Chief Personnel ih caminer 


My experience with th- Department of Civil Service has been in the examini: •• 
program. At various times 1 have been responsible as a Personnel Technician v: 0 
Senior Personnel Technician for specific testing assignments; as a Senior Personnel 
Technician for field w>rk in inspecting examination centers and training lc;al 
supervisors in test acirJnlstration, and for high school and college recruiting; 
as an Associate Personnel Examiner for the supervision of a unit of Examiners 
responsible lor tests in a specific licld (l) social welfare, (2) cx'oss—occupational 
slrilils; as Principal and Chief Personnel Examiner, for the direction of the section 
responsible for aptitudo tests, cross-occupational tests, and verbal skills teats. 


During 19);8-);9 I was called on an "as needed" basis to do substitute teaching 
in the Government Department at City College of New York. I taught classes in • 
government with an emphasis on public administration. 


PROFESSIONAL 


c opTTDTT 


Member of local and national chapters of American Society for Public 
Administration and International Personnel Management dissociation. 

Meir.ber of National Council op Measurement in Education 

Hold o ±xice with Albany District Chapter, Public Personnel Association as 
follows: 

1961-62 Secretary 

1966- 67 Vice President 

1967- 68 President 


fall** 
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KATHARINE D. TANG 


ASSOCIATE PERSONNEL EXAMINER 

EDUCATION 



September 1960 - June 
September 1963 - June 
September 1965 - June 

1963 

1965 

1967 

Linton High School 

Skidmore College 

New York University 

(Washington Square College) 

• Degree; BA 


Major - English 


In college, in addition to a required 3 hour course in 
English composition, I tool; two elective writing seminars. 


EXPERTvgcE 


June 13G7 - New York State Dcpti 

Titles: 

June 19G7 - August 1967 
September 1967 - September 1963 
October 19GO - October 1970 
November 1970 - 


tir.ent of Civil Service 


Administrative Trainee 
Personnel Examiner 
Senior Personnel Examiner 
Associate Personnel Examiner 


My experience with the Department of Civil Service has been 
in the testing program, in the section responsible for aptitude, cross- 
occupational, and verbal skills tests. Fro::'. June 19o/ to June 1969 
I worked in the unit responsible for aptitude tests. From May 1968 on, 
I supervised au Administrative Trainee who worked in the uni... During 
the period I worked in this unit, I was given intensive on job 
training in writing and editing test questions, with major emph 
on questions in the verbal skills area. 


nasi: 


In May 1969 the section was reorganized, and a Verbal Skills 
Unit was created; I was appointed Acting Unit Head. I have run the 
unit ever since, becoming its “permanent" head in November 19/0, when 
I was appointed Associate Personnel Examiner. 


FORMAT. TRAININ G 

While working for the Department of Civil Service, I have 
attended department training courses on report preparation and on 
supervision, bureau training courses on statistical concepts and on 
item construction, and an IPMA workshop on validation. 


PROF): S STONAL SOC I ETIES 

Public Personnel Association 
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ASSOCIATE PERSONNEL FTCAT^ITTER 


jo:tt s. pecker 



EDUCATION 


Sept. 1958 - June 1962 
Aug. 1961; - to date 


Lafayette College, Easton, Pa. 

BA - Psychology 

Courses presented by the Dept, of Civil 
Service—Report and Letter Writing—Exams 
Orientation—Item writing—Effective . 
Executive Supervision 


EXPERIENCE 


Aug, 

<6!; 

- Jan. 

•67 

Feb. 

'67 

— Jaw. 

'68 

Feb. 

‘68 

- Apr. 

•68 

May 

'68 - 

- July 

'6? 

Aug. 

'69 

- Oct. 

•71 

Nov. 

'71 

- pres 

ent 


Personnel Examiner—Research and Quality 
Control Section (Examinations—G.S. ) 

Sr. Personnel Examinee—Aptitude^ e-Gccumationol 

and Verbal Skills Section terminations— D. of C.S.) 
Rescarcli Analyst—Research and Statistics Section 
(Dept, of Social Services) 

Sr. License Rc.inations Technician—Examinations 
Section (Dept, of State) 

Sr. Personnel Examiner—Lavi Enforcement Unit 
(Examinations—Dept, of C.S.) 

Associate Personnel Bear,oner—Cross-Occupational 
Unit (Examinations—Dept, of C.S.) 

]•£/ initial testing experience was as an undorp-aduate Psychology major at 
Lafayette College. I took several testing and measurement courses in meeting 
the requirements for a BA degree. My experience as a Personnel Examiner 
(Aug. 1 6U - Jan. >6?) in the Test Development Bureau of Civil Service dealt with 
quality control and included, as well, participation in experimental test con¬ 
struction and analysis. As a Sr. Personnel Examiner (Fob. *67 - Jan. *68) my 
work concerned aptitude testing for various competitive entrance level positions. 
Ky experience with the Department of State (Kay '68 - July *69) involved the 
construction, administration and analysis of examinations required of individuals 
wishing to be licensed as a real estate broker-salesman, notary public, ccsraetoleg 
barber and private detective. As a Sr. Personnel Examiner in the Law Enforcement 
Unit of the Department of Civil “Service's Test Development Bureau I participated 
in the construction of examinations for various law enforcement and investigatory 
positions. Since November of 1971 I have been head of the Cross-Occupational 
Unit which is responsible for the development of examination materials in such 
areas as supervision and administration. 


My undergraduate academic background most pertinent to my present position 
has been in the areas of behavioral psychology ana personnel administration. 
Formal courses in behavioral psychology dealt with Elr-y-ntr o r Prv^hol qtx 
(P erception, Motivation and Emotion, Adaptive Behavior /Problem Solving, 
Learning, Language/, Psychological Measurement, Intelligence and Ability, 
Heredity and Environment, Growth and Development, Personality, Conflict and 
Adjustment), Experimental Psychology (Discrininal Processes, Motivation, 
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Frustration, Conflict, Transfer of Training, Conditioning, Thinking, Forgotting- 
Retention), Anciyni s of E--har' or (Reflex Behavior, Operant Conditioning /positive 
and negative rcinicrcexons/, Snaping, Intermittent Reinforeement, Stimulus 
Control, Deprivation, Section, Avoidance and Escape Behavior, Punishment, Self 
Control, Interpretation of Personality), -1'ty a-m PsrnhotVv .nv (Basic 

Principles of Learning, The Normal Use of the Kind in solving emotional problems. 
Conflict Therapy). Ky studies in Personnel Kiministration were related to 
Management, The Individual in the Organisation, Diagnosing Organizational 
Health, Developing and Utilising Human Resources, Remunerating Human Resources, 
ihjployer Benefits and Services. 

In the non: ~ cm ant positions I have held for New York State I have worked 
directly under several supervisors. This has afforded an opportunity to 
observe first-hand the application and results of various supervisory techniques. 
Since Uvr: eber of 1971, as unit 3. ud cf t3ae Cross-Occupational Unit, I have 
supervised a staff of Personnel Examiners and have boon directly supervised 
by Mrs. Norma Kunofs3rr, Chief Personnel Examiner (Nov. '71 - Aug. '72) and 
Mr. Janes Ecninati, Principal Personnel Examiner (Aug. *72 - present). Unit 
production, after icy review, is further reviewed by rcy supervisor. Mrs. 

Kunofshy's resum/ has been submitted, Nr. Ecninati holds a Batchelor's Degree 
in Management Engineering and has served as an instructor in courses dealing 
with supervisory practices. 
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MOTE 

Classification of Job Tasks Appearing 

on Duties Statements with 14 Job Tasks 

Appearing on Subtest Descriptions 

Enforcing proper performance of duties - 

a) Check with r.en assigned to outside patrol 
to see that all zones are continually being 
checked (Pallkill-Post 1-Task 2) 

b) See that officers art > on their aaSEaL.l'd posts 
when inc.ates return to t)locJ^s> after peals 
(Elmira-Cell Block Sgt.-Task'9) 

c) Supervises officers working in kitchen and 
makes sure that count is taken properly 
and accurately (Ossining-Past 1) 

Advising Correction Officers on duty - 

a) Instructs officers in their duties and inform 
them of any charges in the lav/s, rules and 
policies effecting their duties (Clinton- 
Post 2-Task 3) 

b) holds interveiws with inmates in shop and 
school areas and discuss any problems with 
staff (Coxsackie-Shops & School-Task 5) 

c) During the above rounds, I talk to all 
residents assigned to and admitted to the 
hospital as well as all of the officers 
assigned to me. All problems, real or 
imagined, are aired and the process of solvino 
them is started Ofoodbourne-Post 3-Task 5) 

Cooperating with ncn-custodial employees - 

a) He shall, with the Recreation Supervisor, 
coordinate all athletic and sports events 
(Eastern-Recreation Yard) 

b) Acts as liasion between industrial foremen, 
teachers and other civilian industrial 
employees and the custodial force 
(Clinton 2-Task 4) 

c) Assist the doctors and nurses especially 
with mental observation inmates (Greenhaven- 
Special Housing Unit-Task 8) 






4. Preventing disturbances and escapes - 

a) Determine that correct and proper security 
is maintained in all areas under 
supervision (Great Meadow-Post 4-Task 4) 

b) Collaborates with farm sergeant on escape 
plans and procedure (Greenhave-Adnin Tsldg- 
Task 6) 

c) Fee that safety and security measures are 
adequate and adhered to ('-/allki 11-Post 1- 
Task 7) 

5. Referring innate needs to appropriate authority - 

a) Insure proper recreation program is set uo 
for the innate copulation (Ossining-Post 7) 

b) See residents are taken to hospital for 
medical treatment if needed (Woodbourne- 
Post 6-Task 8) 

c) He shall visit all gangs daily and constantly 
check on the welfare of the inmates 
(Eastern-Post 6) 

6. Knowing types of sentences and innate classification - 

a) Conduct orientation and pre-parole classes 
for inmates (Great Meadow-Post 7) 

b) Does the initial interviews of all new state 
inmates and completes required interview 
forms (Ossining-Post 5) 

c) Check Rolodex cards at A Block Control and 
note escape risks, emotionally unstable, 
etc. (Reception Center-Transportation Sgt.- 
Task 3) 

7. Assigning Correction Officers to posts of duty - 

a) He must assign officers to guard posts in 
the yard naintainina proper coverage at 
all tines (Auburn-Post 1-Task 1) 

b) Assign miscellaneous officers to various 
assignments (Coxsackie-Duty Sgt.-Task 4) 

c) Responsible for making all unscheduled 
correction officer assignments and meeting 
the demands for Correction Officers 
throughout the facility from 3:00 P.M. to 
5:45 P.M. (Clinton-Post 7-Task 7) 
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8. Making rounds to oversee security, sanitary and 
safety procedures - 

a) Supervision of wall posts, front gate, 
lock gates, outside aangs and outside 
adjacent areas (Attica-Post 4-Task 2) 

b) It is the duty of this Sergeant to nake 
a tour through the shops in the morning 
and afternoon to see that all officers 
assigned are performing their duties in 
the prescribed manner, resolves any 
problems which may arise which can be 
handled at his level (Auburn-Post 7-Task 3) 

c) Make tours of facility at irregular intervals 
to check security especially in hospital 
area in the VTest Yard (Elnira-Post 7-Task 2) 

9. Participating in inmate rehabilitation - 

a) Counseling for residents in C-l 
(Woodbourne-3lock Sgt.-Task 4) 

b) Hold interviews with inmates in shop and 
school areas and discuss any problems with 
staff (Coxsackio-Shops & School-Task 5) 

c) Counseling of inmates in segregation 
(Greenhaven-Special Housing-Task 9) 

10. Overseeing m.eals/general movement of inmates - 

a) He shall directly supervise any large 
gatherings in a recreation area, movies, 
gym or ness halls (Eastern-Post 1) 

b) It is the duty of this Sergeant to 
supervise the movement of inmates from 
housing blocks to the hospital when the 
need arises during his tour of duty 
(Auburn-Post 8-Task 8) 

c) See that orderly flow of inmates is 
maintained when passing out through 
Center Gate to shops, schools, hospital, 
field house & ball nark (Elmira-Post 6- 
Task 6) 
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STATE OF NEW YORK ) 

■ SS 9 ■ 

COUNTY OF NEW YORK ) 


Janet Portellv > being duly sworn, deposes and 

says that n he is employed in the office of the Attorney 

General of the State of New York, attorney for Oefendants-Annel1 
herein* on the 13 th day of March • 19?5 t she served 

the annexed upon the following named person^ : 

Sneerinner & Powley Deborah M . Greenberg,Esq. 

00 State Street Morris.Bailer, Esq. 

Albany, New York 12207 10 Columbus Circle 

New v ork. New York 10010 


Attorney gin the within entitled anneal by depositing 

a true and correct copy thereof, properly enclosed in a post¬ 
paid wrapper, in a post-office box regularly maintained by the 
Government of the United States at Two World Trade Center, 

New York, New York 10047, directed to said Attorney^ at the 
address eswithin the State designated by them for that 
purpose. 

Sworn to before me this 
18 day of "arch , 197 5 



Assistant Attorney General 
of the State of New York 


